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I. INTRODUCTION

The New Hampshire Constitution is, in most of its fundamental parts,
very old." It is long (nearly 200 articles) and wordy, even by the standards
of the eighteenth century. It expresses essential principles in more than
one place, in more than one way, and in language that to modern eyes is
more suited to political philosophy than to positive law. Most of it was
copied from the original Massachusetts Constitution,? itself based on a
draft by John Adams.®> However, there is no other state in the union with a

structureoftaxi ng powers and | imits comparable to N
Part | of the New Hampshire Constitution is the Bill of Rights. Its first

article declares —Ja]ll menand- —allequaal Iy f

ernment . . . i nst i*tAuticleld reiferates that he gener al g

government i s —i n s tefittprotecion, and secarityt he common be

of the whole community, and not for the private interest or emolument of

anyoneman, fami | y, or CKhasscbt mEneimtitles —Je]lve

ber of the coopmmunobny i ntohprenjoyment of hi

and property, Il subject to thexobligation —t

pense of s uc h® Theseprovisiong, Gorobined with part LI, . |

article 5°s requirement t hat | egi sl ation Db

and —for thé# aben effi’tdorhgreedd sotcpts later |
expressed in the federal Constitution as Substantive Due Process and Equal
Protection. Retrospective laws are prohibited.®

The New Hampshire founders had distinct views on the proper ways of
funding government . Part I, article 5 re
and taxes,ll be —propodrTheygavesdhispiaand reasonabl e
ciple particular content by rejecting the clause of their Massachusetts mod-

* Professor of Law, Franklin Pierce Law Center. This article grew out of orientation presentations
requested by the Ways and Means Committee of the New Hampshire House of Representatives in 2008
and 2009.

1. The revolution was waged lngefiredam boandlésssaithorm al gover nment wit
ty, hastily assumed and arbitrarily GouderRayi sed, for the tran
mond, 59 N.H. 260, 272 (1879). The permanent constitution, refined and ratified by the people through
successive rounds of town meetings, became effective in 1784. State v. Saunders, 66 N.H. 39, 72
(1889). A comprehensive set of amendments was ratified in 1792. Id. While the 1792 revision was
quite extensive, it was not strictly a new constitution.

2. Statev. U.S. & Can. Express Co. (State v. Epres3, 60 N.H. 219, 248-49 (1880).

3. 4 CHARLES FRANCIS ADAMS, THE WORKS OF JOHN ADAMS, SECOND PRESIDENT OF THE UNITED
STATES WITH A LIFE OF THE AUTHOR 215-16 (1851).

4. N.H.CoONSsT. pt. I, art. 1 (1784).

N.H. CONsT. pt. |, art. 10.
N.H. CONST. pt. I, art. 12.
N.H. ConsT. pt. Il art. 5.
N.H. CONST. pt. |, art. 23.
N.H. CoNnsT. pt. I, art. 5.

©o~No G



File: Hurn-Pub-Review-atr.doc Created on: 6/30/2009 11:34:00 AM Last Printed: 5/22/2002 1:17:00 PM

2009 NEW HAMPSHI RGBGBVERAXI 253

el authorizing excise taxes.’ Taxation was permitted only on polls and
—estatesll (meaning proper't fhiswasned, possess:
reiterated in the original language of part I, article 6 governing modes and
frequency of assessment.”? They also omitted language authorizing the
colonial practice of taxnom® Fraculty, Il the
over a century, the property tax for each unit of government was just that—
the property tax—a single, broad levy at one uniform rate on specified real
and personal property.
Despite one significant constitutional amendment™* and considerable
evolution in judicial interpretation, it is still the case that true taxes must be
on polls or property. New Hampshire remains unigue among the states in
denying the legislature the power to levy excise taxes as such.® Conse-
guently, while occasionally used, persuasive authority from other states
and general treatises are often irrelevant, misleading, or double-edged.'®
Moder n —t a x edsvdlorem antsomd ckasg of praperty must be
justified under some other power (as, for example, fees to recover costs,

10. State v. U.S. & Can. Express Co. (State v. Expre$s60 N.H. 219, 239 (1880). The excise article
was al so mi s ssorigigal dfaft. 4 ADAMSdsaprasote 3, at 233 n.3. Hostility to excises
was part of an established political tradition in England as well as the Colonies. Viewed as oppressive
and a source of systematic corruption, their abolition was repeatedly demanded under the English
Commonwealth. See, e.g.J. Rushworth, Heads of the Proposals Offered by the Arimy THE
CONSTITUTIONAL DOCUMENTS OF THE PURITAN REVOLUTION 1625-1660 324 (Samuel Rawson Gar-
dinered., 2d ed. 1899). Dr . Johnson‘s f amouss diaful thxdemimouppgn def i nes exci se a
commodi t i BAMUEL JOHNSON, A DICFIONARY OF THE ENGLISH LANGUAGE (unpaginated)
(facsimile reprint 1990) (London, 1755). In its address inviting Quebec to join the colonial resistance,
the Continental Congress referred t o t he exci se as —tTheeFoukDgrs'r or of al | free s
CONSTITUTION ch. 14, doc. 12 (Philip B. Kurkland & Ralph Lerner eds., 1987), available at
http://press—pubs.uchicago.edu/founders/documents/vich14s12.html.
11. N.H. ConsT. pt. Il, art. 6; Conner v. State, 82 N.H. 126, 127-28, 130 A. 357, 358 (1925).
12. —And, while the public charges of government or any part
estates in the manner that has heretofore been practiced, in order that such assessments may be made
with equality there shall be a valuation of the estates within the state taken anew once in every five
year s, at least, and as muc hNH Conse. ptelrart.t&s t he gener al court s
13. MAURICE H. ROBINSON, A HISTORY OF TAXATION IN NEW HAMPSHIRE 86 (1903); Opinion of
the Justices, 76 N.H. 588, 593-94, 79 A. 31, 33 (1911). The implication of this omission was not at
first realized. In 1784 the first assessment statute after adoption oftheconst i t ut i @l trye,tllai ned —f a
but it was omitted in 1789 and did not reappear. Opinion of the Justice§6 N.H. at 595, 79 A. at 33.
14. N.H.ConsT.pt. ll,art.6( amended 1903) (permitting ytlagxxati on of —ot her
15. The constitutional amendment of 1903 authorizingtaxes on —ot her <c¢cl asses of propertyl |
what I call quasi-excises:
In the sense that they are dynamic rather than static, that their incidence is dependent upon the
happening of an event rather than upon the mere existence of property, they may properly enough
be classed as excises. In the features of being laid upon property and ad valorem, they are like es-
tate taxes.
Opinion of the Justices, 84 N.H. 559, 576, 149 A. 321, 330 (1930) (emphasis added); see infraPart
11.D.
16. See, e.g.State v. U.S. & Can. Express Co. (State v. Expre3s60 N.H. 219, 249-50 (1880)
(refrencing Chief Justice Doe‘s use of Massachusetts cases uph
demonstrate the unconstitutionality of similar taxes in New Hampshire).
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special benefit assessments, or penalties). These non-tax revenues are sub-
ject to their own constitutional constraints and have a complex history.
Some description of their origin and nature is required to understand taxa-
tion, but full analysis of their current status is deferred to a forthcoming
article. The modern tax system would be unrecognizable (and probably
disturbing) to the founders and the courts of the nineteenth century. Politi-
cal and economic pressures have led to repeated and increasingly complex
efforts to mimic excise taxes by defining special classes of property, layer-
ing exemptions and credits, and wielding other revenue powers. Along the
way several narrow constitutional amendments have permitted or con-
strained particular taxes or policies."

Il. HISTORICAL DEVELOPMENT: FOUR PERIODS

The New Hampshire Supreme Court regularly cites tax opinions as far
back as 1829, with little indication of any legal discontinuities. However,
the constitutional law of New Hampshire taxation shows four distinct pe-
riods of increasing complexity. Only a few general principles survive from
the earlier cases, and many specific holdings have been overturned, often
indirectly or tacitly."® Some early general statements have been given new,
very different meanings. The citations to old cases are a tribute to the
court ‘' s od®mantaimprincgplediconsistency with as much of
the ancient law as possible, but many once-critical distinctions have been
swept away. The modern court is usually much more deferential to legisla-
tive judgment than its predecessors. Because decisions from before 1940
are as likely to mislead as to enlighten the reader, some sense of the spirit
of each era and the turning points will reduce the risk of confusion. More-
over, the modern law is encrusted with bland generalities and string cita-
tions™ that obscure issues, some of them unresolved. The peculiarities of

17. N.H. CoNsT. pt. Il, art. 83 (amended 1877) (prohibiting use of tax money for religious schools);
N.H. ConsT. pt. Il, art. 5 (amended 1942) (permitting special assessments, rates and taxes on growing
wood and timber); N.H. ConsT. pt. I, art. 5-b (amended 1968) (real estate may be valued based on
current use); N.H. ConsT. pt. Il, art. 6-a (amended 1938) (revenue from automobile registrations,
licenses, gasoline taxes, etc. dedicated solely to highway purposes).

18. Changes have often been indirect or tacit. As a result, the signals in citation services are not
reliable—independent examination of later citations is recommended.

19. For example, in 1997, after a long, citation-studded survey of general principles derived from
the main sources and limits of taxing authority, t h e ¢ o u r t Togethen, théseuthdee cbnstitu—
tional provisions require that taxation be just, uniform, equal, and proportional; in addition, our consti-
tution demands that <c¢classifications be made be
Dep‘t of Revenue Ad6R2A20486,894 (L1 N9 H) . 68MLnerinBe, aut
this offers little practical guidance to legislative committees.

=5 ~
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current law make little sense without an understanding of the logic and the
concrete cases through which they evolved.

A. 1784 1880: The Age of Innocence

From the adoption of the constitution to 1902, there was one principal
property tax supporting each level of government. The legislature added
and varied items to be included, set uniform statutory valuations for some
of them, and experimented with exemptions to encourage various indus-
triess From t he beginning there wag a
es and assorted other levies indifferently called taxes or fees that, while
potentially problematic, were familiar from the colonial period and taken
for granted.?

Until 1829, there was little opportunity for the courts to test legislation
against the tax philosophy embedded in the constitution.?* In that year, the
Supreme Court of Judicature took the occasion of an advisory opinion
about a proposed local road tax to write a comprehensive dissertation on
the constitutional framework.?* The opinion has been regularly cited down
to modern times.”® At least four enduring propositions were developed.

First, the —supr eme | e gehate dndhbusewfe
represeittoattewasalbl i sh, al |l nrmmbener
| aws . . . for the Zbhseatm@eharyin ma-n d

| so an —e X (

power

of whol eso
wel fare of

ters of taxatiooporhutonias lainmi treechstomabpel |

the specific subjects mentioned in part I, articles 5 and 6—at that time,
only —pol |l & Sarcd nesrt ia¢pwalpllo means
shall be laid, upon the same amount of property, in every part of the [juris-
diction a&nhyirmg itthle. laddi ti onaé- t
thing beyond mathematical proportionality, permitting variation to make

t a xjass...sethateachindividual ‘s just shar e,
upon *hFowilth, —a ableltituge ofadiecretion ntist be

20. See generallfROBINSON, supranote 13.

2. —The 1 egi sl atur e afferetlie adoption @f thp comstitutian, aad theypdidw e r
before, in reversing judgments and granting new trials: and that illegal procedure was not discontinued
until it had flourished, under constitutional prohibition, for the space of thirty-f our ySéate wv.s . |
Express60 N.H. 219, 248 (1880) (citing Merrill v. Sherburne, 1 N.H. 199 (1818)).

22. Opinion of the Court, 4 N.H. 565 (1829).

23. See, e.g.Claremont Sch. Dist. v. Governor (Claremont 1), 142 N.H. 462, 703 A.2d 1353
(1997); Smith 141 N.H. at 681, 692 A.2d at 486.

24. N.H. ConsT. pt. II, art. 2.

25. N.H. CoNsT. pt. Il, art. 5.

26. Opinion of the Court4 N.H. at 566.

27. 1d.
28. Id. at 569. Other than the exemption of infants and idiots from the poll tax, the justices gave no
indicat i on hew &hajrel differs frolhatdidt hemati cal

—t he s ame

erm —r easaorl

and no mor

proportionalit)
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left to the legislature . . . as to the selection of proper subjects of taxation
and the proportion of the t &x t

The rise of business corporations, particularly railroads, telegraph
companies, and various types of banks or insurance companies, strained
the simple system. Was the property of a corporation to be taxed to the
shareholders, to the corporation, to both, or somehow apportioned?* What
if the corporation itself owned shares?®* The full value of the tangible
property of network industries and the intangible property of moneyed
corporations could not reasonably be assessed and taxed by particular
towns. The statutes of the mid-nineteenth century are strewn with experi-
ments raising revenue from these industries by statewide levies in addition
to, or in lieu of, localized taxes on tangible property.* The courts became
increasingly concerned about double taxation and the actual incidence of
various taxes.

In surveying this period (as he joined in bringing it to a close), Chief
Justice Doe wrote:

Inequality of operation, gradually introduced by new subjects of
taxation, and by increased differences in the values and varieties of
old ones, has been met by legislative efforts to rectify the wrong.
Such changes have taken place that methods of dividing the public
expense, equitable enough for practical purposes in the last cen-
tury, would now be good cause of complaint. A great mass of
guestions of constitutional administration, to be raised by the
progress of society, and the enlarged and complicated industries
and interests of future generations, were left for those generations
to solve.®

B. 1880 1903: New Rigor, Powers and Limits Refined

In 1880, the New Hampshire Supreme Court began to strictly define
proportionality and to strike down or advise against** a great deal of legis-

29. Id.at570.

30. Smith v. Burley, 9 N.H. 423 (1838); see alscCheshire County Tel. Co. v. State, 63 N.H. 167
(1884); Robinson v. Dover, 59 N.H. 521 (1880).

31. Nashua Sav. Bank v. City of Nashua, 46 N.H. 389 (1866).

32. This history is somewhat surveyed in Wyatt v. State &ard of Equalization74 N.H. 552, 70 A.
387 (1908), where it became necessary to determine whether the savings bank deposit tax was a proper-
ty tax, in order to determine the proper formula for assessing the railroad tax.

33. State v. U.S. & Can. Express Co. (State v. Expre3s60 N.H. 219, 247 (1880).

34. As economic and political demands for legislation increasingly ran afoul of constitutional limits,
the House and Senate began to invoke part Il, article 74 of the New Hampshire Constitution to secure
advisory opinions on proposed legislation. Their precedential value is somewhat qualified:

The true standing to be ascribed to them seems to be that while they are persuasive they are
not controlling; and their persuasive value may be greater or less, as the circumstances under

hat

s hal

be
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lation. In that year, it declared three tax statutes unconstitutional,* and
two years later another.®® It also began to develop the criteria for tax ex-
emptions and the constitutional bases and limits for revenues that could be
raised without qualifying as taxes.

The decisive step was taken in State v. U.S. & Canada Express.Co
whenthecourtst r uc k down a —dnthecg@sarsvenliesof ee of 2%
express companies.®” Although still cited and regarded as fundamental, by
normal standards State v. Expresshould have had little precedential value.
There was no opinion of the court. Two Justices did not sit, two wrote
individual opinions, and the others concurred only in the result without
opinion. The opinions of Justice Stanley and Chief Justice Doe display
quite different approaches to the relevant constitutional provisions. Subse-

guent decisions long reflecthtd Stanley's a
Doe‘s lasting contribution bhstanttal t o gr ound ma
nont ax revenues in the —protrmwmbdfiive power , I |

the police power.®
The attorney general argued that modern conditions required the court
to recognize it had been wrong in 1829—that the legislative power to tax
was not intended to be limited to proportional levies on polls and estates,
but extended to —privilegeltedbpaxes on busi ne
century of business licensing and business taxes assessed at fixed sums or
according to income.* The state maintained there was no difference be-
tween a license fee and a tax.*’
Both Justice Stanley and Chief Justice Doe believed that there was a
di fference, and that despite its terminolo
raise revenue by taxat i &¢'n . |
That made the case easy for Justice Stanley. He adhered to the prevail-
ing view that the references to polls and estates in part Il, articles 5 and 6

which they were rendered show finality of judgment or the reverse in the minds of their au-
thors.
Opinion of the Justices, 84 N.H. 559, 583, 149 A. 321, 333 (1930). They comprise, by far, the bulk of
the court‘s anal ysieouicd this field and are rarely r
35. Boston, Concord & Montreal R.R. v. State, 60 N.H. 87 (1880) (railroad tax disproportional to
extent it was a state tax); Berlin Mills Co.v.We nt wort h's Locati on, 60 N. H. 156 (1880)
property in unincorporated place by adjacent town); State v. Expres$0 N.H. 219 (1880) (levy on
gross receipts of railroad express companies).
36. Curry v. Spencer, 61 N.H. 624 (1882) (legacy and succession tax).
37. 60 N.H. at 248- 50.
38. This expression, rooted in the social contract language of articles 10 and 12 of the New Hamp-
shire Bill of Rights, emphasizes that the New Hampshire legislature has never exercised sovereign
prerogatives, only delegated powers subject to express reservations.
39. State v. Expres$0 N.H. at 228.
40. Id. at 224-25.
41. 1d. at 234 (Stanley, J.); see also idat 26263 (Doe, C.J.).
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were exclusive, l imiting t*hd@hed-egislature*s

fore, the statute was obviously unconstitutional in several ways: it taxed
only express business carried by railroads, not other express business; it
was not a —tax on property, oOe-
gard the capital invested, the expenses incurred, or the losses sustained:;ll
and if it were, it could not be reasonable and proportional because it was

—not on net prof i  dtwoulbalsobe@doublgtaxo s s

on the income producing power of property already taxed at full value.*
Justice Stanley also presumed that if a business tax were permissible, it
necessarily would have t™® be —on
Chief Justice Doe had a very different constitutional theory. He did
not consider the references to polls and estates in part Il, articles 5 and 6 to
be exclusive.*® The omission of the excise clause was not meaningful—
there was a plenary taxing power limited only by the more general clauses

of the New Hamps h itak ppweBof New HamshireRsi g ht s,

included in the grant of the supreme legislative power (subject to the limi-

tation of equality on which the whole governme nt i s f o’uHed e d)

thought business taxes, even on particular industries, could be constitution-
ally equal if assuredly passed along to consumers. In the previous year he
had taken a dramatic position:

It is the consumer or user who pays the tax laid upon the man-
ufacture, production, or importation of personal property, whether
the tax is assessed by statute to him, or to the manufacturer, pro-
ducer, or importer . . .. Legislative power may reenact the law of
nature by assessing the taxes of manufactured and imported goods
upon the consumer and the land-tax upon the tenant, or assess the
former upon the manufacturer and importer and the latter upon the
owner, and leave the law of nature, without reenactment, to em-
ploy the manufacturer, importer, and landlord as tax-collectors . . .

42. 1d. at 235.

43. 1d. at 244. Both sub-classification and measurement by gross receipts are now permissible as a
result of the 1903 amendment to part I1, article 6.

44, |d.at 245. As wi |l appear |l ater in this
1903 amendment permits taxes on the income generated by property, in addition to those on the posses-
sion of the same property.

45. Id.

46. 1d. at 250 (Doe, C.J.).

47. |d.at249. Doe' s view seems to have |l ater contributed

in Curry v. Spencer6l N.H. 624 (1882), which held the legacy and succession tax unconstitutional
under part Il, article 5 if characterized as a property tax and hypothetically, at least under the New
Hampshire Bill of Rights, a tax on a civil right or privilege.

on polls or

receipts.

al | busi ness
—t he

[

article, whil e -—

to an aml
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Whether the public expense is more justly and wisely divided
by an inevitably unsuccessful effort to tax all property, or by the
taxation of some class or classes of property that can be easily,
equally, and certainly taxed, and the tax of which is equitably col-
lected for the public from all classes of people by the higher gov-
ernment, is not a judicial question. If there is a class of property,
the tax of which, by force of the natural law of tax distribution and
equalization, would be eventually paid in just proportion by the
whole community, the common burden may be wholly put upon
that class.”®

Consequently an express company tax could be constitutional if

designed to be an act of taxation, laying upon railway-express
transportation a burden to be equally distributed, by natural law,
among the purchasers of such transportation and their customers,
as a tax laid on any articles of property is distributed among the
consumers or users of the article. The object might be to make the
expressmen mere collectors of the tax.*

However, the Chief Justice discerned no such design and in the ab-
sence of contrary evidence presumed —t he | €
thorize such expressmen either to add to their charges as much as this sta-
tute requires them to pay to the state, or to raise their charges above the
reasona bl e standar d & fWitholt this (end withvot the | a w. |
possible police power justifications addressed below) the tax failed, what-
ever its classification:

Whether it is a tax imposed upon person, property, income, busi-
ness, gross receipts, profits, or earnings, is immaterial. It is a tax
which one class of men are required to pay, and from which all
others are exempt. It is a perfect example of unequal division of
public expense.**

What of the array of income-based assessments of businesses, license
fees, and industry-specific exemptions cited by the attorney general that
appeared to fall short of the constitutional standard? Justice Stanley dis-

48. Morrison v. Manchester, 58 N.H. 538, 555-56 (1879). After Morrison (in which it was dicta),
this view never secured a majority of the court, and Chief Justice Doe appears to have thereafter de-
ferred to his colleagues’ more conservaxijevwe position. Ho we
on —clpeeperoy,l his original conception rmay give both c¢omf
mining the justice of particular classifications.

49. State v. Expres$0 N.H. at 262 (Doe, C.J.).

50. Id.

51. Id. at 263.
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posed of the first by showing the income provisions to be merely methods

of deter mi ni ng tFarges, whartesyaed mdl§ areppigoper t y: —

ible; and their value can be estimated in different ways, either by taking

their 1 ncome, or the market or sal abl e val
Chief Justice Doe cautiously discounted the value of early practices as

evidence of constitutional intent by contemporaneous construction,® and

dealt with the remainder through an elaborate explication of the protective

power as an alternative to the taxing power.

An act entitled an act of taxation may be valid, although not an
exercise of the power of collecting the constitutional shares of ex-
pense. The title may be an immaterial misnomer and error of form
only, and the act may be an exercise of some of the other powers
which provide for the common benefit, protection, and security,
and which may be conveniently grouped under the name of the
protective power. A fine, imposed by this power, is practically as
useful to the government as a tax of equal amount; and a protective
law is not invalid merely because it produces public revenue.*

This disposed of the so-called excise on intoxicating liquor,> the dog
tax,> the lightning rod salesman* s °toatxh,er p e d®ldnckethes* t axes,
like. He could have justified

a railroad-express tax law, so called . . . designed to be an act of dis-
couragement, like a liquor excise . . . to discourage the employment of
railroad expressmen by increasing their rates, and to encourage other
carriers who cannot successfully compete with railroad expressmen
without the assistance of a protective tariff.>

52. Id. at 239 (Stanley, J.).

53. Id. at 24647 (Doe, C.J.). Doe believed the founding generation frequently did not apprehend
the full meaning of the constitutional principles and language they adopted. Id. at 247—48. For exam-
ple, slaves were held and taxed for some years before it was realized that the New Hampshire Bill of
Rights had abolished slavery. Id.at 24 8. Similarly, d u r dadesgthet he constitution'
legislature reversed judgments and granted new trials, contrary to the separation of powers mandated in
part I, article 37. Id.

54. 1d. at 257.

55. Id. at 257-58.

56. Id. at 260.

57. Id. at 261. This was a common source of consumer fraud at the time. As the tax discriminated
between citizens of New Hampshire and those of other states, it was ultimately held unconstitutional.
State v. Wiggin, 64 N.H. 508, 15 A. 128 (1888).

58. State v. Expres$0 N.H. at 261 (Doe, C.J.). Peddling was strictly regulated and had been en-
tirely prohibited in the founding era. State v. Angelo, 71 N.H. 224, 51 A. 905 (1902).

59. State v. Expres 60 N.H. at 261-62 (Doe, C.J.).
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The Chief Justice, however, did not discern, and declined to presume, such
a purpose.”® Also, taking it at face value, Justice Stanley declined to con-
sider whether the statute —could be regard
powe r® |
That left the problem of exemptions. Industry-specific exemptions
from the general property tax were apparent violations of proportionality.
These seemed different from the implicit exemption of types of property
by omission from the taxable list® 1| n t he | atter sense, —the s
proper subjects of taxationl rad | ong been
rogative,” but having once taxed manufacturing property generally, how
could the legislature exempt such industries like linseed oil mills, plating
iron mills, and factories for the manufacture of cotton, woolen yarn, and
cloth?®* As straight-forward bounties, Chief Justice Doe said that a subsi-
dy to promote desirable activities was as much within the protective power,
as a penalty to discourage the undesirable.” A tax exemption was simply
an efficient type of direct subsidy:

The protective power has been exercised by giving bounties of ex-
emption from taxation, as well as by giving bounties of money ob-
tained by taxation. The generation by whom the constitution was
adopted understood the state could pay a sum of money to an indi-
vidual, for a public purpose, by exempting him from the payment
of the same amount of tax. They did not understand there would
be any constitutional virtue in going through the form of collecting
money from him, and immediately paying it back to him.®

Otherwise, disproportionate exemptions within classes of taxed property
may be justified as expenditures for a public purpose. The court closed the

|l ogi cal circle Il ater in 1880: —Every exempt
property, and can only be justified where a direct tax upon other property
initsbehalf woul d be within tHe power of the 1| egi

60. Id. at 262. This unwillingness to indulge in saving assumptions stands in marked contrast to the
modern practice. Modern standards of review are discussed infra Part I, particularly sections D and
F.

61. Id. at 233 (Stanley, J.).

62. This is a recurring problem in the modern era, as will appear several times below. The signific-
ance of the distinction is addressed infra Part I11.D.

63. Opinion of the Court, 4 N.H. 565, 570 (1829).

64. State v. Expres$0 N.H. at 259 (Doe, C.J.).

65. Id. at 260.

66. Id.

67. Frankl in St. Soc'y v. 4AME8BQE (meimplied or constitubionaNy. H . 342, 345
required exemption of church property). There is no general establishment clause in the New Hamp-
shire Constitution. Federal First Amendment theory does not treat a non-discriminatory religious
exemption as a subsidy. The more general proposition stated was overbroad, even at the time—a great
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Despite pejorative rhetoric in both opinions about taxes on particular
businesses, State v. Expresgid not hold them unconstitutional. Earlier in
the same term, the court indicated how a flawed, statewide tax on railroad
property could be made constitutional by substituting a statewide uniform
assessment and rate for a patchwork levy, based on assessments and rates
in various towns where the railroad had property.®® —[ T] he r ol e of wuni fo
mity is coextensive with the territory to which a tax applies, and prevents
unjust discriminations. A state tax must be uniform throughout the state, a
county tax throughout the c¢c&uThet y, a town t a
hint was promptly taken and the statute amended in 1881 to levy the rail-
road tax in proportion to the statewide average of other property taxes.”
On the same day, a new 1% levy on the property of telegraph companies
(which had formerly been a 2% gross receipts tax) was converted to one
—a s n e a kin praportionetoythe taxation of other property through-
out t h'e Thslegialatues hall made statewide assessment and aver-
aging possible by creating, in 1878, a state board of equalization.” This
became the generally accepted method of taxing business at the state level.
A matching tax was levied on telephone companies in 1883,” on express
companies and sleeping, dining, and parlor cars in 1907,” and on the in-
tangible value of electric utility franchises in 1931.” All these taxes were
at the same rate.
No reference was made in State v. Expreg®r any other opinion before
the constitutional amendment of 1903) to Opinion of the Jdtices,53 N.H.
634 (1866), which apparently upheld an income tax of 25% on —ral | i
comes received . . . during the year previous, accruing from notes, bonds,
or any other securities whaheowtever, not ot h

deal of property remained untaxed at various times simply as a matter of practicality. SeeOpinion of
the Court4 N.H. at 565; see alsdVlorrison v. Manchester, 58 N.H. 538, 555-56 (1879).

68. Boston, Concord & Montreal R.R. v. State, 60 N.H. 87 (1880).

69. Id.at 95.

70. ROBINSON, supranote 13, at 115-16.

71. Id. at 122-23.

72. 1d. at 115, 220.

73. Id.at 123.

74. Wyatt v. State Bd. of Equalization, 74 N.H. 552, 552-53, 70 A. 387, 388 (1908).

75. SeePub. Serv. Co. of N.H. v. State, 101 N.H. 154, 136 A.2d 600 (1957). This tax had been
generally approved the prior year in Opinion d the Justices84 N.H. 559, 149 A. 321 (1930).

76. Opinion of the Justices, 53 N.H. 634, 635 (1866) (Published several years out of sequence in the
Official Reporter. Notable discrepancies between date of decision and sequence in the Reports, partic-
ularly for advisory opinions, lasted well into the twentieth century.). This tax could have been sus-
tained as a property tax, taxing (once) property acquired after the annual tax day for the general proper-
ty tax. However, it was not proportional according to the view prevailing after State v. Expredsecause
it was levied at a rate different from the rate for other property. In the one subsequent case, Opinion of
the Justices77 N.H. 611, 93 A. 311 (1915), the majority adopted the view that this opinion had actual-
ly affirmed the constitutionality of the tax as a tax on property. Perhaps because it appeared to extend
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at that time saw —nothing sfessedandhe f orm i n wh
raised, nor in the general description of the property proposed to be taxed,
that can be alleged as a | egd@his objection t

cannot be reconciled with State v. Expresand its kin. It would be decades
before such a view was again expressed by a majority of the court.”® From
1880 to at least 1923, it was generally believed that all property taxes at a
given level of government had to be levied not only ad valorem, but also at
the same rate and valuation.”
This model could not be reconciled with existing taxes on banks and
insurance companies. These were levied as percentages of deposits, capi-
tal, premiums, and the like. Such taxes at fixed rates necessarily differed
from the annually floating rate of the basic property tax, and the bases were
not all easily described as property or estates. Their existence was one
basis of the attorneyge ner al s argument for a plenary ta
Boston, Concoré& Montreal Railroadv. Stateand State v. Epress®
Most of these were rationalized, albeit at the cost of confirming an al-
ternative revenue theory—the concept of a voluntary payment for an ac-
cepted privilege. As such, the tax on commercial banks had already been
removed from the —truel tax category:

It has been argued that the annual payment of one per cent. on
the capital of banks required to be paid to the literary fund is in
substance a double tax. But it is not named nor assessed as a tax; it
is a fixed sum paid yearly, and not varying in amount like other
taxes, according as they are voted in different places and in differ-
ent years; and has more the character of a bonus voluntarily paid
for the right to exercise the privilege of banking than of an ordi-
nary tax.®!

The tax of 1% on the premiums paid to foreign insurance companies was
expressly structured as a condition voluntarily accepted, to secure the li-

to U.S. securities exempt under the U.S. Constitution, the tax seems not to have been put into effect. It
is not mentioned in MAURICE H. ROBINSON, A HISTORY OF TAXATION IN NEW HAMPSHIRE (1903).

77. Opinion of the Justices3 N.H. at 635 (out of chronological sequence in the Official Reports).

78. Opinion of the Justice§7 N.H. at 611, 93 A. at 311. The court cited the 1866 opinion in sup-
port of an income tax, but even then the proposed tax was to float at the same rate as the general prop-
erty tax, not at a separate, fixed rate. Id. at 617, 93 A. 314.

79. Opinion of the Justices, 81 N.H. 552, 120 A. 629 (1923) (interest and dividend income were
taxable, but only at the uniform rate). A different rate for income taxes was not approved until Opinion
of the Justices82 N.H. 561, 138 A. 284 (1927).

80. Boston, Concord & Montreal R.R. v. State, 60 N.H. 87, 92 (1880); State v. U.S. & Can. Express
Co. (State v. Expre$s60 N.H. 219, 224-33 (1880).

81. Nashua Sav. Bank v. City of Nashua, 46 N.H. 389, 399 (1866); accord Rockingham Ten Cent
Sav. Bank v. Portsmouth, 52 N.H. 17 (1872); Wyatt v. State Bd. of Equalization, 74 N.H. 552, 70 A.
387 (1908).
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cense to do business in New Hampshire.?? It stood unchallenged until
1937, when the supreme court ratified this view:

The —taxl i mposed in 1869 [on foreign
premiums], whatever its name, appears, at least until the constitu-
tional amendment of 1903, to have been unsustainable as a tax.
But it was sustainable as a condition for prosecuting business in
New Hampshire in somewhat the same manner as the gasoline
—t ax I wa sto be propelye leviedeasla toll for the use of
the highways.®®

In 1896, a requirement that railroads pay statutorily defined excess
profits into the state treasury was sustained against taking and dispropor-
tionality attacks on the same basis—it was a condition on privileges volun-
tarily assumed by railroads.®
Unfortunately, the very lucrative® tax on savings bank deposits had
been repeatedly and explicitly held to be a property tax.?® The savings
bank tax could not be fit into the court* s
1927, when the constitutional amendment of 1903 was interpreted to per-
mit different tax rates on different classes of property.!” The nineteenth-
century court frankly admitted this and —g
combination of pr escrvings-bankeax...asand necessity:
anomaly, resting on peculiar grounds of public policy, and is universally
understood to have acquired the position of an exception to the constitu-

tional rul®e of equality..|

Modest license charges needed no privilege theory or special protec-
tive power anal y si s, so long as they were —merely
sevice renderedl in a °* Bipdghoitthisetae r egul at ory

there were also anomalous fees or taxes on certain corporations when char-
tered or re-capitalized on the basis of amount of authorized capital, with
declining rates as capitalization increased.”® Such graduation was not con-
sistent with the fee theory and was impermissibly disproportional in a true
tax. Nor is it clear that it could have been justified under the police power

82. ROBINSON, supranote 13, at 119.

83. New York Life Ins. Co. v. Sullivan, 89 N.H. 21, 29, 192 A. 297, 301 (1937) (citation omitted).

84. State v. Manchester & Lawrence R.R., 69 N.H. 35, 38 A. 736 (1897).

85. In 1877, it produced over $30 million. ROBINSON, supranote 13, at 118. By 1893, it produced
over twice as much as the taxes on tangible personal property and more than half the total taxes for all
real estate. Id.

86. Nashua Say46 N.H. at 398-99; Rockingham Say52 N.H. at 27.

87. Opinion of the Justices, 82 N.H. 561, 138 A. 284 (1927).

88. Boston, Concord & Montreal R.R. v. State, 62 N.H. 648, 649 (1883); see alsdNyatt v. State Bd.
of Equalization, 74 N.H. 552, 556, 70 A. 387, 390 (1908).

89. State v. Forcier, 65 N.H. 42, 42, 17 A. 577, 577 (1889) (apothecary and druggist license).

90. ROBINSON, supranote 13, at 126-27.



File: Hurn-Pub-Review-atr.doc Created on: 6/30/2009 11:34:00 AM Last Printed: 5/22/2002 1:17:00 PM

2009 NEW HAMPSHI RGBGBVERAXI 265

or as a condition on a privilege.” However, the court was not called on to
resolve its constitutionality, perhaps because of the small amounts in-
volved.”

After State v. Expresshere was one more dramatic nineteenth-century
tax case. In 1879, the legislature adopted a death duty on legacies and suc-
cessions.® The rate was 1%, with an exemption for property passing to
surviving spouses, children, and grandchildren. In 1882 the court declared
it unconstitutional in Curry v. Spence¥ Once again, the court was ambi-

val ent about whet her t her e coul

could be, the equality and proportionality rules would still govern:

All measures for the imposition or collection of taxes must
therefore conform to this general principle of just equality; and
hence it is immaterial whether the tax imposed by c. 64 is to be re-
garded as a tax on property or upon a civil right or privilege, for
the same principle of equality and due proportion applies to every
species of tax alike.”

d

b

e

Eithertheor vy | ef t t he tIfikistaube egardedasataixut i on al

on property, it is open to the objection of unequal and double taxation, and
if it is to be regarded as a tax on a civil right or privilege, it is discriminat-
ing and di ¥ MNorwagoloacdstireoomesy, fee theory save it—
because of the exemptions.” Such exactions must fall proportionally on
all classes of beneficiaries.*®

The requirement that fees be uniform was reemphasized in an 1889 de-
cision that became the lead case in New Hampshire on equal protection in
general.® The State indicted Dr. Pennoyer for practicing medicine without

91. Such fees and privilege charges had to be uniform and proportional, apparently without exemp-
tions. Curry v. Spencer, 61 N.H. 624, 631 (1882) (legacy and succession tax unsustainable as a fee to

support the probate system). —I| dbateowithout paysnénta t

of fee, all were.l T h o6fA. 898, B96 (1906) (Bustathidgen similar Taxd
as authorized by the constitutional amendment of 1903). It is not clear whether, and if so why, an
exemption under these theories could not be sustained under a protective power subsidy theory.

92. ROBINSON, supranote 13, at 127 (listing amounts realized).

93. 1879 N.H. Laws ch. 64, invalidated byCurry v. Spencer, 61 N.H. 624 (1882).

94. Curry, 61 N.H. at 631.

95. Id.

96. Id. It would be a double property tax because much of the property passing would have already
paid the annual general property tax. Id. It would also be disproportionate because of the exemption of
surviving spouses, children, and grandchildren. Id. This latter view of disproportionality no longer
prevails because the court accepted a protective power justification in distinguishing charitable or intra-
family transfers. Thompson v. Kidder, 74 N.H. 89, 65 A. 392 (1906); Estate of Robitaille v. N.H.
Dep ' t enoefAdniRng 149 N.H. 595, 827 A.2d 981 (2003).

97. Curry, 61 N.H. at 631, 632.

98. Id. at 632.

99. State v. Pennoyer, 65 N.H. 113, 18 A. 878 (1889). The court stated:

e
N.

wa s
H.

t axes

entitled

89,

97,

t
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a license.’® His constitutional objection was that certain practitioners had
been grandfathered on an arbitrary basis (continuous residence in one
town) unrelated to qualification.’® On a motion to quash, the supreme
court declared the statute unconstitutional:

For the right to continue the pursuit of his profession, one physi-
cian is not, while another, his neighbor, who may be his equal or
superior in learning, experience, and ability, is, required to pay five
dollars. This is not the equality of the constitution. The magnitude
of the unequal burden is not material. If any inequality were per-
missible, the discrimination might be made prohibitory, and a mo-
nopoly of the business given to physicians who have resided in a
town or city for a specified time.'*

At least five rules were settled in this era. First, all taxes had to be on
polls or estates. Second, except for the savings bank tax, all taxes on es-
tates by a given unit of government had to be at one rate with uniform val-
uation. Third, express tax exemptions were permissible to the extent that a
bounty or subsidy under the protective power would be. Fourth, regulatory
penalties and license fees were exercises of the protective power, not taxes,
but subject to general requirements of uniformity and equality. Fifth,
monetary charges for privileges voluntarily accepted were not taxes. All of
these, but the first (changed by constitutional amendment), have en-
dured.'®

C. 1903 1940: Constitutional Change, the Struggle to Give it Meag

There were no significant constitutional
system in the two decades after State v. Expresand Curry v. Spencemor
were there any new attempts to assert a plenary taxing power. However,
there was increasing demand for constitutional revision to broaden the tax-
ing power. The Constitutional Convention of 1902 considered several

The fourteenth amendment of the constitution of the United States, providing that —ro state shall
make or enforce any law which shall abridge the privileges or immunities of citizens of the United
States . . . nor deny to any person within its jurisdiction the equal protection of the laws,ll adds
nothing to the rights and liberties of the citizens of this state. It merely confirms to them by feder-
al sanction the rights secured by the action of their ancestors a century ago. It has wrought no
change in the law of the state. An enactment obnoxious to this provision of the national constitu-
tion is in New Hampshire no more ineffective than it would be in its absence.

Id. at 115, 18 A. at 880 (omission in original).

100. Id.

101. Id.at 117, 18 A. at 880.

102. Id.at 117,18 A. at 881.

103. Revenues based on the protective power or privilege theories will be addressed in a forthcoming

article about non-tax revenues.
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proposals to permit new forms of taxation. It rejected a general power to
impose —any kind of tax under heaven or Kknowv
. ¥ Instead, the Convention proposed narrower revisions. The voters
rejected an amendment permitting a tax on income from certain intan-
gibles.'® They adopted, however, a seemingly modest addition to the leg-
i sl at u m todax paopettyh @he reference in part Il, article 6 to
—polls and estatesll was supplemented with t
property, including franchises and property when passing by will or inhe-
r i t a°h €oe molte than three decades the court struggled with the ne-
cessary implications of this seemingly simple phrase.
The new power was exercised in 1905 with the adoption of a tax on
legacies and succession,™®” and promptly challenged in Thompsa v. Kid-
der' Perhaps inspired by Chief Justice Doe" :
clauses of part 11 of the constitution were subordinate to the equality claus-
es of the New Hampshire Bill of Rights,'® the challengers argued the tax
violated part I, article 12 and the unchanged proportionality requirement of
part Il, article 5:

It is not claimed that the language of article 6, as it now stands,
is not sufficient to authorize legislation of this character; but the
contention is that such action is contrary to the requirements of
other provisions of the instrument, namely, article 12 of the bill
of rights—Every member of the community has
protected by it in the enjoyment of his life, liberty, and proper-
ty. He is, therefore, bound to contribute his share in the ex-
pense of such protection,ll—and the provision of article 5, part

104. STATE OF NEW HAMPSHIRE, CONVENTION TO REVISE THE CONSTITUTION 597 (1903) (remarks
of delegate Chandler). This seems to refer to an early proposal by Chandler to amend article 6 allowing
taxes on polls and estates —by taxdlaktkéonamdd jsush. bt her met hc
at 250. That proposal was laterpostpon ed i ndef i ni t el y o id at@G8.aSraide-er * s own moti on.
ly, in Opinion of the Justice§7 N.H. 611, 93 A. 311 (1915), the majority seemed to assert that the
amendment submitted to the people was the one characteri zed as per mittunderg —any kind of ta
heavenl and to partly r elldat® NH.@tlhls,t93 A a831%p othmi t t axi ng i ncome.
the CONVENTION TO REVISE THE CONSTITUTION and the final language of the amendment demonstrate
that this was mistaken. That the amendment actually adopted was intended more narrowly was soon
clarified, and that view has since prevailed. Conner v. State 82 N.H. 126, 130 A. 357 (1925).
105. Opinion of the Justice37 N.H. at 627, 93 A. at 318 (Peaslee, J., dissenting).
106. The choice of article 6 and neglect of Article 5 was a bit odd:
Article 6, as it stood before the amendment . . . while assuming that only polls and estates were
proper subjects of taxation, was intended to secure proportional assessments by requiring frequent
revaluations. The main purpose of the amended article is to declare the subjects of taxation. Log-
ically, in its main purpose article 6 might now perhaps more properly stand as an addition to ar-
ticle 5, devoted to an enumeration of powers granted to the general court.
Thompson v. Kidder, 74 N.H. 89, 95, 65 A. 392, 395 (1906).
107. 1905 N.H. Laws ch. 40.
108. 74 N.H. 89, 65 A. 392 (1906).
109. SeeState v. U.S. & Can Express (State v. Expre$s60 N.H. 219, 249-50 (1880).
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second, granting —full power and authori
—to impose and | evy proportional and r e
rates, and taxes upon all the inhabitants of, and residents within,
the sai d state, and ulﬁ)on al | estates wit

Such an argument could hardly prevail over a constitutional amend-
ment with —express |language "alsmittedly suff
with poll taxes, which had never been proportional in the commonly ac-
cepted senses,'? a tax expressly authorized was necessarily constitutional,
despite disproportionality.**®
However, the exception to the general constitutional rule did not ex-
tend beyond logical necessity. It was not

necessary to conclude, because by amendment an additional dispropor-
tional tax has been authorized, that it was intended to abrogate the fun-
damental rule of equal rights or the general rules of equality and pro-
portion as to other taxes. All taxes that can be made proportional must
be so assessed.™*

The tax, where applicable, was at a uniform rate of 5%, so there was
no issue of graduation.”™ All persons were equally privileged to dispose of
property in either taxable or non-taxable ways, and similarly to inherit."*°
The only possible inequality was in the exemption, which the court found
permi ssi bl e: —There are gpertytbneareasons why tt
relatives, or the gift of it to charitable purposes or directly to the public,
should not be subject to an exactionbyth e st at e . |

110. Thompson74 N.H. at 90, 65 A. at 393.

111. Id. at 94, 65 A. at 395.

112. 1d. at 96, 65 A. at 396.

113. Id.

114. Id.

115. Different rates based on relationship to the deceased were tentatively approved in Opinion of the
Justices76 N.H. 597, 79 A. 490 (1911), an opinion declining to reach the question of graduation based
on the amount of estate or legacy. Graduation based on amount was later rejected in an advisory opi-
nion. Opinion of the Justices, 81 N.H. 552, 120 A. 629 (1923). Both forms of graduation were ulti-
mately rejected in Williams v. State81 N.H. 341, 125 A. 661 (1924).

116. Thompson74 N.H. at 97, 65 A. at 396.

117. 1d. The court did not elaborate on those reasons. It cited two cases from other states. The first,
Minotv. Winthrop 38 N. E. 512 (Mass. 1894), ataralsénéstran- t o the | esser —m

g er Mindt, 38 N.E. at 516. The other referredt o a wi dow or daughter deprived of —h
prot ect or . | Nunnemacher v. State, 108 N.W. 627, 637 (Wi s. 1¢
on a protective power theory, butthecour t al so i nvoked a general power to reasonat

the description of the Thompsgn&4rNtHyat 97, €5qAu dt 39& dThet o be t axed. |
difference is that between a permissible subsidy of the acts or parties benefited by the exemption, and

simply confining the taxable class of property as that passing to collateral relatives and unrelated per-

sons. See infraPart 111.C- D.
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For some time, the legacy and succession tax seems to have been
thought the only innovation permitted under the 1903 amendment.*® The
new power to tax —other c¢classes of propert)
the rule that all taxes on property (other than legacies and successions and
deposits in savings banks) had to be at the same rate throughout each tax-
ing district."* The people rejected constitutional amendments permitting
the —tax[ation] of credits®atdaa |ess[er] r
lesser rate for standing timber'® in 1912, and graduated income taxes in
1920 and 1921."*
Without apparently realizing it, the court took the first step toward dif-
ferential tax rates on classes of property in 1915. The House of Represent-
atives requested an advisory opinion on a proposal to exempt certain secur-
ities from the general property tax and to instead tax the income derived
from them —at the uniform rmposall (taken to
on other property).”® This was the beginning of the interest and dividends
tax (IDT). A four-justice majority advised that the proposal was constitu-
tional. Removing classes of property from the list of taxable estate was
incontestable.’** They believed using the uniform property tax rate cured
the disproportionality fatal to a previous interest and dividends tax propos-
al.*® Taxing money which might also have been taxed as part of the prop-
erty of the securities issuer raised issues of double taxation, but the majori-
ty resolved them.'®
The remaining question was whether this apparent income tax was
constitutionally authorized:

118. General corporate franchise taxes, when ultimately considered, ran into insuperable obstacles.
See infratext accompanying notes 151- 53.

119. The possibility of a different rate of taxation on railroad property was raised without decision in
Whyatt v. State &ard of Equalization74 N.H. 552, 553, 70 A. 387, 388 (1908), but the court reasserted
that all property was to be taxed at the same rate in Opinion of the Justice36 N.H. 588, 596, 79 A. 31,
34-35 (1911)—which proposed differential assessment of stocks and similar investments—and in
Opinion of the Justice§6 N.H. 609, 85 A. 757 (1913)—which proposed differential rate for standing
timber.

120. Opinion of the Justices, 77 N.H. 611, 616, 93 A. 311, 314 (1915).

121. Id. at 625, 93 A. at 318 (Peaslee, J., dissenting).

122. Convention to Revise the Constitution, January 20, 1i&82Qew HAMPSHIRE CONSTITUTIONAL
CONVENTION, CONVENTION TO REVISE THE CONSTITUTION, JUNE 5, 1918, JAN. 13, 1920, JAN. 28, 1921
376 (1918) [hereinafter CONVENTIONS 1918-21]; Special Session, Convention to Revise the Constit
tion Held Jamiary 28, 1921in CONVENTIONS 1918-21 at 393, 432; see alsoWilliams v. State, 81 N.H.
341, 348, 125 A. 661, 665 (1924), overruled byAmoskeag Trust Co. v. Trs. of Darthmouth Coll., 89
N.H. 471, 200 A. 786 (1938) (overruling the holding that in the absence of testamentary directions, the
federal estate tax must be charged pro rata against all the beneficiaries rather than solely against the
residuary legatee).

123. Opinion of the Justiceg7 N.H. at 612-13, 93 A. at 312.

124. Id.at 612, 93 A. at 312.

125. Id. at 613, 93 A. at 312. The court again required the same rate for incomes and other property
in Opinion of the Justice81 N.H. 552, 554, 120 A. 629, 630 (1923).

126. Opinion of the Justiceg7 N.H. at 613-15, 93 A. at 312-13.
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It may be said that the proposed tax is in effect an income tax.
An income tax is generally understood to be a tax an arbitrary
rate—an excise tax. It has even been held not to be a property tax,
and to be a direct tax under the federal Constitution. But the fact
that this tax in certain of its features resembles an income tax does
not place it beyond the legislative power of classification.'?’

Although it referred to the anomalous 1866 opinion upholding an income
tax,*t he majority did not —express an opinio
taxation of i ncomes| when approving the pr
received by the investor, which would otherwise have been taxable in the
hands of the issuer.*”® This was just a rearrangement of the formal inci-
dence of a tax on estates; it was as constitutionally indifferent as whether
real estate was taxed to the mortgagor or mortgagee.’®® Possible implica-
tions of the new conostthietrutciloansasle sa uotfh oprri apye rt
were not considered or, apparently, even noticed.”* Treating income as a
category of estate, the court said investment income had to be taxed at the
same rate as other property.*®
Justice Peaslee wrote a long and compelling dissent, demonstrating
that taxing some incomes at the same rate as property could not be in any
meaningful sense proportional. The resulting effectiverates were radically
different:

The practical situation presented by the proposed law is this: The
owner of a farm worth $ 1,000 pays (at a two per cent rate) a tax of
$ 20, while the owner of a five per cent note for $ 1,000 pays a tax
of $ 1. Upon whatever theory it is founded and by whatever argu-
ment it is justified, the practical, everyday result is that this inequa-
lity exists as between those two neighbors. Two property taxpay-
ers of equal property, of equal ability to pay, and with equal duty

to support the state, are taxed unequally by the ratio of 20 to 1.**®
Despite Justice Peasnhfresoms yeasroathiey si s, the co
irrational proposition that gross incomes W

taxing them was permissible, the rate applicable to static property was re-

127. 1d. at 615, 93 A. at 313 (citations omitted).

128. Id. at 617, 93 A. at 314 (citing Opinion of the Justices, 53 N.H. 634 (1866)).

129. Id.at617, 93 A. at 314.

130. Id. at 613,93 A. at 312 (citing Morrison v. Manchester, 58 N.H. 538 (1879)).

131. Conner v. State, 82 N.H. 126, 128-31, 130 A. 357, 35860 (1925) (Peaslee, C.J.) (Chief Justice
Peaslee had dissented in 1915).

132. Opinion of the Justice37 N.H. at 616, 93 A. at 318.

133. Id. at 625, 93 A. at 318 (Peaslee, J., dissenting).
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quired.134 However, in 1925, with Justice Peaslee writing for the court, it
discovered the rationale for taxing incomes as property, but differently,
despite manifest disproportionality.

The occasion was a constitutional challenge to the interest and divi-
dends tax adopted in 1923." Invoking nineteenth-century decisions for-
bidding taxation of shares in the hands of shareholders of corporations
already taxed on their property,’®® the challengers alleged it was a dispro-
portionate double-tax. The court conceded this, but found the dispropor-
tion necessarily authorized by the 1903 amendment permitting taxation of
—0t her <cl asses of propertyl

I n 1903 a fundament al change was

of the taxing power. In the generation just preceding that time, the

made i

idea that the constitutional provision fo

by each taxable party meant a share determined by a common and
unvarying method had been upheld and amplified in great detail
and with a wealth of argument.

What was intended by the grant
of propertyl ? ftheamemndement sipw, bywlims-i ons o
nation, what it does not mean. It does not refer to any form of tax
upon estates—that is, to taxes upon ownership, possession or en-
joyment of property. It had theretofore been decided that the term
estates covers all these matters.*’

As all ownership, possession, or enjoyment of property was already taxable
under existing powers, the new language must have intended something
else:

[T]he provision means that property may be taxed for reasons oth-

er than ownership. The test of taxability may be put upon other

grounds. —Ot her cl asses of proaeatrtyl i
for property otherwise classified. The incidence of the tax is to be

determined by some fact other than mere ownership.*®

134. Opinion of the Justices, 81 N.H. 552, 554, 120 A. 629, 630 (1923).

135. Conner 82 N.H. at 126, 130 A. at 357.

136. E.g, Robinson v. Dover, 59 N.H. 521 (1880); Smith v. Burley, 9 N.H. 423 (1838).
137. Conner 82 N.H. at 127- 28, 130 A. at 358.

138. Id. at 128-29, 130 A. at 359.

power

here u:

I
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Once it was clear that other classes of property could be taxed on a differ-
ent basis from, and necessarily in addition to, estates, the logic that permit-

ted double taxation of inheritances**® in Thompson v. Kidd&?f applied.*

The power to tax other classes of property, or property classi-
fied in some way other than as estate, was granted. No form of tax
coming within this description, which would not impinge upon the
rules theretofore laid down as to constitutional limitations upon the
power to tax property, has been suggested. It is believed that none
can be found. The implied exception from earlier provisions is ne-
cessary if this phrase in the amendment is to be given any effect.*?

The expressed power to define and tax classes of property based on some-
thing other than ownership, possession, or enjoyment necessarily precluded
a challenge to any double taxation or other disproportionality inherent in

the difference between the classes.'® Tax abl e est at es wer e
C.

ty, the new cl a'¥ STeedlistinton has alse-degnnde mi
scribed in the modern era as the difference between static property and
—property*”®in motion.|

This re-conceptualization of the 1903 amendment is the foundation of
most modern state taxes. It was not, however, the breakthrough hoped for
by the advocates of plenary taxing power. In 1927, during a burst of fiscal
creativity, the legislature submitted to the court two proposals: a compre-

hensive scheme of o0 c @araealdsseseathanith t a x e s
charges, |

one or more schedul eisgcorefax8t at ed
The court, apparently shocked, declared that the occupational taxes

—appear [ ed] to have been drcuwof wi

our state governmentl and —unquest:i

court noted that

[m]any of the occupations or acts thus sought to be levied upon in-
volve only the ordinary transactions of private life. They contain no

—st at

Wi

t hout

t h

any

onabl
p o wé't Thdllegislaturecharacte r i zed t hese as —privilegel

y

139. Whil e the constitutional | an guaangcee lli sa n-dp rtohpee rrt g/l aptaesds i ng

legislation usually refers to legacies and succession, | will sometimes follow the frequent practice of
the court by referring to these as inheritance taxes.

140. 74 N.H. 89, 65 A. 392 (1906).

141. Conner 82 N.H. at 129, 131, 130 A. at 360.

142. 1d. at 129, 130 A. at 359.

143. Id. at 130, 130 A. at 359.

144. This distinction was first made by Justice Peaslee in his dissent in Opinion of the Justiceg7
N.H. 611, 621, 93 A. 311, 316 (1915) (Peaslee, J., dissenting), and adopted in the same terms by the
court in Opinion of the Jgtices 84 N.H. 559, 576, 149 A. 321, 330 (1930).

145. Opinion of the Justices, 95 N.H. 537, 539, 64 A.2d 320, 321 (1949).

146. Opinion of the Justices, 82 N.H. 561, 563, 566, 138 A. 284, 28687 (1927).

147. 1d. at 563, 138 A. at 286.

C

a

|
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element subject to supervision either under the police power or as
things affected with a public use.**®

This would not have been permitted even under the rejected excise clause
of the Massachusetts Constitution.*®

The same proposals were addressed

tax expressly permitted by the 1903 amendment. Such a franchise was a

—right to do certain things, giuvi

is not possessed by t he ®pNoooplda
many of the occupations taxed lack this quality, they were also subject to
different rates, and franchise taxes were subject to the same rules of pro-
portionality among all holding the franchise.'*

In reply to a general question about taxing corporations differently
from those engaged in similar businesses, the court laid down what became
a fundamental principle of New Hampshire tax law:

If the privilege is taxed when held by a corporation, it must be
when exercised by collective owners associated together under
some other form of agreement, or by an individual. Singling out
corporations, and taxing them upon privileges, while permitting
other holders of like privileges to go tax free, is a discrimination
not permitted by the constitution.™

Of course, a corporate charter of perpetual succession and limited lia-
bility is itself a franchise, but if

the bare franchise to be a corporation is to be considered as prop-
erty, and therefore taxable, it could be taxed only upon an ad \a-
lorem basis. The valuation would necessarily be confined to an
appraisal of the worth of the power to be a corporation, as distin-
guished from the power to do certain business.'>

The court volunteered an alternative. A franchise, being both a proper-
ty right and a privilege voluntarily assumed, could be either taxed as prop-

148. 1d.

149. Id. (ci ting O' Keeffe v. City of Somervill e,
subject to widely varying construction. The history is recounted in Opinions of the Justices to the
Governor 556 N.E.2d 1002 (Mass. 1990), in which a bare majority finally concluded that the word
—commodi ti esl mpeaelsensisetofpernita taxemtte salg of ®roices.

150. Opinion of the Justice82 N.H. at 564, 138 A. at 286.

151. Id. at 565, 138 A. at 287.

152. Id.; accordOpinion of the Justices, 111 N.H. 206, 278 A.2d 348 (1971); Opinion of the Justices,
84 N.H. 559, 149 A. 321 (1930). The concept has been applied evenhandedly—it would be fatal to a
proposed tax on business incomes to exclude income of corporations. Opinion of the Justices4 N.H.
at 573, 149 A. at 328.

153. Opinion of the Justice82 N.H. at 565, 138 A. at 287.

as

76

as

ng

of

a

t axe:

power
commor
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erty or, without need of proportionality, be granted on condition of a pay-
ment . —[ T] he power to impose conditions uf
as a power to tax, as taxa'ftiltdal i s under st o

long been held that a payment could be exacted as a condition on granting
a true privilege.™™ The court did not choose to identify anything other than
corporate capacity that could be treated as a privilege. Concluding that, as
a whole, the specific legislation before them was irretrievably unconstitu-

tional, the court de cl i ned —t o e x ami nadonstetc.e | ong | i st (
which the bill declare[ed] to be privileges, or to attempt to ascertain the
validity of s®%h a classification./

The income tax would have been constitutional, despite being levied at
arate differentf r om t hat on —estatesll (i.e. the gene
the fact that different rates were hypothesized for different types of in-
come® The previous opinion thapgeralyll taxes on

had to be at common rate®*wa s —n o n k b ¥ greisthowever, was

done in a way that introduced the idea that classification of property, by
distinctive events, created classes of taxes:

The rule is firmly established that all taxes of a given class
must be laid at a common rate. This rule applies to annual taxes
upon estates, and to inheritance taxes. The reasoning in the case
last cited leads to the conclusion that the principles there enun-
ciated must be applied in the taxation of hcomes The rate must
be uniform.*®°

In 1930, and again in 1937, the court confirmed that taxes on receipts from
sales were a fourth class of tax that could not be correlated with those on
estates, inheritances, and incomes, justifying a different rate."® They
might be thought a fifth class, but franchises as such are static property, to
be correlated by rate and valuation with the general property tax.*®

154. Id. at 565, 138 A. at 287. Monetary exactions in return for grants of privileges are dealt with
infra Part IV.F.

155. Rockingham Ten Cent Sav. Bank v. Portsmouth, 52 N.H. 17 (1872); Nashua Sav. Bank v. City
of Nashua, 46 N.H. 389, 399 (1866); accord Wyatt v. State Bd. of Equalization, 74 N.H. 552 , 70 A.
387 (1908).

156. Opinion of the Justice82 N.H. at 566, 138 A. at 287.

157. 1d. at 570, 138 A. at 289.

158. Opinion of the Justices, 77 N.H. 611, 93 A. 311 (1915).

159. Opinion of the Justice82 N.H. at 570, 138 A. at 289.

160. Id.(emphasis added) (citations omitted). The court al so
laid at a Opmionmithe Justicast84eN.HI 557,571, 149 A. 321, 327 (1930).

161. Opinion of the Justices, 88 N.H. 500, 190 A. 801 (1937); Opinion of the Justices, 84 N.H. 559,
149 A. 321 (1930).

162. Opinion of the Justice84 N.H. at 576, 149 A. at 330.
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Throughout this era, differences in rate or valuation between taxes on
classes of property were justifiable only when the type of tax could not be
—c or r e | ade wifbrmavithdhe average of the general property tax .

and di spr op 0% Sofiomwasfthevrmtiod thatium-e vi t abl e . |

form rates were required within broad classes of taxes, that a proposed tax
on the annual i ncr e methetnatue 6f angncomevi ng t i mber w
tax, | and had to be —coofPdHoweset, ed wi th ot he
the broad classes were not exhaustive. On the same day it issued the tim-
ber increment opinion, the court advised that a timber severancegax would
beinaclass by itsel f, and it ——cxes,uaidd  n ot be corr
therefore the rate could be fixed without direct relation to that imposed by
other taxng statutes. |

There were several opinions during this era attempting to clarify and
apply standards for exemptions.’®® The use of conditional grants of privi-
leges as an alternative to taxation was expressly affirmed.'®” However, the
great and | asting work of this period was t
—0ot her classes of pr o peeessarily Includech de t axabl e i
property det elemmtotherdhanlownershiys mossession or
e nj oy Hiehat the pbwer to define and tax such property necessarily
permitted some forms of double taxation, and that, when differing classes
of property could not be rationally correlated, uniformity of rate and as-
sessment were not meaningful and therefore not required.

D. 194Q Present: Proliferation of Categories
1. Latent Issues About the Power to Classify

At least as early as 1930, the court recognizedthat t ax e gtivon —di st i n
class[es] of property . . . i mposed upon a

163. Opinion of the Justicesd8 N.H. at 505, 190 A. at 805.

164. Opinion of the Justice84 N.H. at 578, 149 A. at 334.

165. Id. at 575, 149 A. at 329.

166. See generallyOpinion of the Justices84 N.H. 559, 149 A. 321 (proposed exemptions from
income tax excessive); Eyers Woolen Co. v. Town of Gilsum, 84 N.H. 1, 146 A. 511 (1929) (aid to a

new textile mill not a public purpose). aor{ |l ]ndustrial welf
for the aid.| Opi ni on 190 A. 42% 428 (19875 fThe coertshas sinBe8 N . H. 484, 488,
recanted this position. Opinion of the Justices, 142 N.H. 95, 100, 697 A.2d 120, 123 (1997) (citations

omitted).

167. See generallfNew York Life Ins. Co. v. Sullivan, 89 N.H. 21, 192 A. 297 (1937) (business by

foreign insurance companies); Opinion of the Justices, 82 N.H. 561, 138 A. 284 (1927) (charge for

corporate capacity); Opinion of the Justices, 81 N.H. 552, 554, 120 A. 629,287 ( 1923) (gasoline —t axl
as toll for privilege of motor vehicle use of highways).

168. Conner v. State, 82 N.H. 126, 128, 130 A. 357, 359 (1925).
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characteristics of an excise.'®® However, they remain property taxes and

must be laid ad valorem.™ —[ T] he taxing power is fixed by
of the amendment and not by a classification of taxes by authorities upon

economi'Cs. |

Cl asses of —property in motionl could be

those classes were so incommensurable with others that meaningful pro-

portionality was impossible and differing rates were justified. However,

the nature and limits of the classification process had not been explored.

When a tax was | evied on somesshing other t
si on, or enjoyment |l of properdy, what conn
tweenthek i nd of property in tHWeorlew-ass and the -

ing the tax, t h€® thatjusified chssificaion? Sim-i ¢ event |
ber, when severed, was an approved classification.'”® Yet that was based

on —acteristit aventa not common to bier propertyl'” What of an

event that was common to multiple types of property? Before 1940, the

court appeared to believe that the event was the controlling factor, at least

to the extent rates or valuations differed between classes. The 1903

amendment gave authority to

lay various kinds of ad valorentaxes upon property, incident upon
some characteristic event, which may fairly be considered to rea-
sonably delimit a class of property, so that the selection cannot be
rejected as arbitrary, if the event itself affords some rational basis
for the imposition of a tax.*

Thus one could tax sales, incomes, and inheritances; but must each
kind of taxed property, sharing the defining event, be taxed at the same
rate? Exemptions could differ within sub-classes,'”” producing different
effective rates. The principal opinion authorizing exemptions varying by
type of income referred equivocally to both the protective power and the
power of classification.'”
—The rule [was] firmlygvenghsambst i shed that a
be | aid at '@ Budmmdmsrsatse.wlere anything but

169. Opinion of the Justices84 N.H. at 575-76, 149 A. at 329-30 (approving a timber severance
tax).

170. Id. at 576, 149 A. at 330.

171. Id.

172. Conner 82 N.H. at 128, 130 A. at 359.

173. Opinionof the Juices 84 N.H. at 575, 149 A. at 329.

174. 1d. at 575, 149 A. at 330.

175. Id. at 575, 149 A. at 329 (emphasis added).

176. Id. at 576, 149 A. at 330.

177. Id.at 571, 149 A. at 328; Opinion of the Justices, 82 N.H. 561, 573, 138 A. 284, 290-91 (1927).
178. Opinion of the Justices, 82 N.H. 561, 570- 71, 138 A. 284, 289 (1927).

179. Id.
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for example, sale of goods at retail defined the class, was failure to include
all such sales an exemption? Among those sales taxed, could there be dif-
fering rates for separate classes or subclasses? If so, on what basis? The
court had approved taxing one sort of income defined by its source. What
were acceptable classes of income? Were some so incommensurable that
the rates could differ? Ultimately, what was a distinct class of property in
the constitutional sense?

I will deal with the modern era first by analyzing the decision that in-
augurated it, thenbyt r aci ng the court‘s nreatment of
chise, and estate taxes, as well as some issues that cross all categories.
These categories, however commonly used, are also highly artificial in
New Hampshire. As our taxes are on property, not persons, formal inci-
dence in terms of the payor is largely irrelevant.**® Who pays and how are
matters of convenience, efficiency, and the politics of appearances. La-
bels, as opposed to actual operation, can skew arguments and confuse
analysis, but, in principle, are meaningless under the state constitution.
However, their political significance has sometimes led to judicial efforts
for truth in labeling."® When the focus is on the property moving or being
transformed, for example, there is no constitutionally meaningful distinc-
tion between a sales tax on the consumer and a gross receipts tax on the
seller. A franchise can be taxed as a personal estate or as the source of
income. At least when it involves a regulated utility, a tax on even net
income recovered in the rates can be indistinguishable from a sales tax on
theu t i Icandurgers.sClassification and exemption issues cross all these
lines. The categories nevertheless are a necessary part of the common vo-
cabulary, and they have sometimes shaped the arguments and decisions.

‘N

2. The Tobacco Tax, Narrower Classification Permitted

In 1940, Havens v. Attorney Genet&lopened the modern era by con-
fronting some of these questions. The plaintiff, a tobacconist, challenged
on several constitutional grounds a new 15% tax on retail sales of tobac-
co."® The court split three to two, with the majority holding that the law
was ataess tax and nod®* Atahatime etobacgodax i on t ax . |

180. Morrison v. Manchester, 58 N.H. 538 (1879) (mortgagor or mortgagee). Sometimes the payor is

significant for federal constitutional reasons. See, e.gNe. Airlines, Inc.v.NNH.  Aer onautics Comm' n,

111 N.H. 5, 273 A.2d 676 (1971) (passenger emplaning fee levied on carrier, not passenger).

181. E.g, Opinion of the Justices, 123 N.H. 349, 357, 461 A.2d 132, 137 (1983) (dissent insisting

that a franchise tax on gross receiptswasa s al es tax —t o be borne by the consumersil)
182. 91 N.H. 115, 14 A.2d 636 (1940).

183. Id. at 116-17, 14 A.2d at 637 (examining agricultural exemption, valuation methods, mechanics

of collection, and differential rates between distributors and retailers).

184. Id.
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was considered a revenue matter, not an exercise of the police power to

protect public health.*®®
Chi ef Justice All en dissent eed, calling th
parture from the viewse x pounded and dev®ITeeped in this

court's prior opinions approving a sales t:
the sale of a single commodity. The event defining the class was a sale. If

there were to be a tax on some sales but not others, that involved an ex-

emption—an exemption of the kind that required a public purpose suffi-

cient to justify disproportionality.”® —I f out of ten subjects or
property only one is t% WeildChieflus-e ot hers ar e
tice Allen could conceive of a separate class of luxuries, he could not dis-

cern a public interest:

[t is not perceived how it can be found to be for the public wel-
fare, in taxing the sale of tobacco products, to exempt the sale of
such articles, for example, as smoking accessories, chewing gum,
playing cards, certain forms of cosmetics, and certain forms of je-
welry. '

The Chief Justice argued that the various bases on which the majority per-
mitted separate classification of tobacco sales could be used to selectively
tax nearly any other business selling a particular commodity,"® or further
sub-classify tobacco based on use in cigars, cigarettes, or pipes.***
Although dissenting separately, with additional alternative grounds,
Justice Page agreed that te hudicialC h i e f Justi ce
theory of classification consistently held in New Hampshire for over a
hundr ed”? y+leAar srdtail sales tax must operate
which cannot be distinguishé&dOfupon reasonal

185. Id. at 118, 14 A.2d at 638. While restriction of sales to minors was mentioned, all the published
opinions said or assumed the sole purpose of the taxwas r evenue. Chief Justice Allen‘s
discuss possible health issues, but only hypothetically, and in a way he found these insufficient to
justify singling out one potentially unhealthy commaodity. Id. at 124-26, 14 A.2d 642—43.

186. Id. at 121, 14 A.2d at 640 (Allen, C.J., dissenting).

187. Id. at 121-22, 14 A.2d at 640.

188. Id.at 123,14 A.2d at 641.

189. Id.at 124,14 A.2d at 641.

190. Id. at 121-31, 14 A.2d at 640-46.

191. Id. at 13031, 14 A.2d at 645. The chief justice was prophetic. In 1951 the court was skeptical
of an exemptiorfor cigars, but said a tobacco tax could be levied on cigarettes alone as class, tacitly
exempting all other forms of tobacco. Opinion of the Justices, 97 N.H. 543, 544, 81 A.2d 851, 852
(1951). In 1955 the court advised that to tax cigarettes at 20% and other tobacco products at 15% with
no apparent justification for the difference would be unconstitutional. Opinion of the Justices, 99 N.H.
517, 517-18, 113 A.2d 119, 120 (1955).

192. Havens91 N.H. at 131, 14 A.2d at 646 (Page, J., dissenting).

193. Id. at 133, 14 A.2d at 646.
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course, as will appear below, the majority concluded there were reasonable
and just grounds.
The majority declined to survey the slippery slopes posited by Chief
Justice Allen. It considered the issue to be selection, not exemption:
—[ T] he essenti al i n ¢harithe sglectwwrootitbbat- appear to be
co as the subject of the tax is so arbitrary and unreasonable as to violate the
|l egal requi r e me™ tAkthoughfnot directlyisng themc at i on . |
the court appeared to be invoking opinions reaching back to 1829 recog-
nizing very broad discretion in the legislature to select objects of taxa-
tion."*® The one decision actually cited was Town ofCanaan v. Enfield
Village Fire District'®
The Canaandecision, along with those cited in support of legislative
discretion in the selection of subjects of taxation, involved only the tax on
estates—the general property tax; the only selectivity involved was wheth-
er to include particular kinds of property in the one class then permitted,
with the entire class taxed at one uniform rate and valuation. Selection was
in part necessary—it would be impractical if not impossible to tax all con-
ceivable kinds of property. It also presented little threat of narrowly selec-
tive, discriminatory taxation. None of the taxes struck down in the nine-
teenth century involved including particular categories of property in the
general tax on estates, or excluding them. Each was a special levy with
differing rates, valuations, or exemptions. Until 1903 there was no power
to create —ot h especialyldefisedaaddaxed dt differimpp per t y I
rates and valuations.” The implications of selection in the latter case for
proportionality, equality, and just shares are manifestly different than when
there was one class and one rate. As later recognized by the court, it was
this new power that entailed @-he —danger of
tion, a tax upon occupations or privil e g'&s . |
The nineteenth-century opinions of the court gave support for both the
majority view and the dissent. The courthadtre at ed t he li-egi sl ature‘ s
sion to put a particular class of property on the taxable list (selection) as
being almost unreviewable:

194. Id. at 117, 14 A.2d at 638 (majority opinion).

195. See,egOpi ni on of the Court, 4 N.H. 565 (1829). —The reaso
the selective power as to the subjects for taxation may be as various as the motives which induce any

rational act i olusticds, 82 N®Hp 5610 574 138 A 284, 29h (@927). A key phrase

from the 1829 opinion regarding the |l egialature's —wide | at
tion. Havens 91 N.H. at 118, 14 A.2d at 638.

196. 74 N.H. 517,70 A. 250 (1908); seeHavens91 N.H. at 117, 14 A.2d at 638.

197. See supraote 106 & accompanying text.

198. Opinion of the Justices, 97 N.H. 546, 548, 81 A.2d 853, 855 (1951); see alsdOpinion of the

Justices, 111 N.H. 131, 135, 276 A.2d 817, 820 (1971) (per curiam).
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Whether the public expense is more justly and wisely divided
by an inevitably unsuccessful effort to tax all propeny by the
taxation of some class or classes of property that can be easily,
equally, and certainly taxed, and the tax of which is equitably col-
lected for the public from all classes of people by the higher gov-
ernment, is not a judicial question If there is a class of property,
the tax of which, by force of the natural law of tax distribution and
equalization, would be eventually paid in just proportion by the
whole community, the common burden may be wholly put upon
that class. The norassessment of otheraslses of property would
not be an exemption of any class of pedfile

The court of that era referred to exemption as occurring either by failure to
list property as taxable or by express exceptions for property that was oth-
erwise on the taxable list.”°

Some ambiguity seems to have arisen from the fact that both inclusion
(selection) and exclusion (tacit or express exemption) were used to define
taxable —estates. I Under thenstatutory sch
less expressly exempted,”® but personal property was taxed only if
listed.”®* There was also a practical problem with judicial review of any
failure to list a type of personal property. The court could not order a tax
unauthorized by the legislature and would have had to void the entire per-
sonal property tax to give a remedy for underinclusion.””® However, ex-

199. Morrison v. Manchester, 58 N.H. 538, 555-56 (1879) (emphasis added); see alsoBrewster v.
Hough, 10 N.H. 138 (1839); Opinion of the Court4 N.H. at 565. But seeBoston, Concord & Montreal
R.R. v. State, 60 N.H. 87 (1880) (conceding differences of opinion on judicial and legislative roles in
achieving constitutionally required equality).

2000 —[ T] he |l egislature may provide, by general | aws, for the
from taxation, as well as exempt it, in fact, by omitting it in the description of property required to be
t a x eBftewdter 10 N.H. at 142. Brewster or decisions echoing it have been cited repeatedly, as
recently as Smith v. N.H. Dep of Revenue Adminl41 N.H. 681, 692 A.2d 486 (1997), and Estate of
Robitaille v. N.H. Defi of Revenue Adminl49 N.H. 595, 827 A.2d 981 (2003). These later decisions
applied the broad language of legislative discretion to classes of dynamic property without noting the
shift in context.

201. As is still the cas eovederAriniprovedeshall be exedercdpteas whet her i mpr

ot her wi se p Rev\STAd ANdI..§ 12:6 (2009).H .

202 —[ T] he policy of our | aw has been to tax all real estat
Nashua Sav. Bank v. City of Nashua, 46 N.H. 389, 408 (1886). Thus, the list for personal property

included —carriages i f e glasgnetdarrisges of fifty flotlays valleoot | ar s i n valuel as

less as an exemptiorfrom a class of personal property or carriages. Id. at 396. At this level there is no

practical significance in the choice of verbal formula. In 1927 the court recognized this and declared

that in either case, the issue was one of exemption, which had to be based on the protective power.

Opinion of the Justices, 82 N.H. 561, 570—71, 138 A. 284, 289 (1927).

203. To do so would violate part 1, article 28 of the New Hampshire Constitution. The problem is

best explained in Eyers Woolen Co. v. Gilsym 8 4 N. H. 1, 146 A. 511 (1929): —]1]ln ma
the constitution isnotself-e x ecut i ng, . . . legislative authority . . . is
513; see alsdrown of Canaan v. Enfield Vill. Fire Dist., 74 N.H. 517, 70 A. 250 (1908).
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press exemptions were often thought of as somehow different®® They

could be nullified if unconstitutional. They involved differential treatment

of persons or of property that the legislature had already determined was a

suitable subject of taxatiena direct shifting of the burden among taxpay-

ers prima faciesi t uated similarly. —Every exempti c
upon other property, and can only be justified where a direct tax upon other

proper ty in its behalf would b® within the pow

The payment of a bounty or subsidy out of the public treasury,
by the protective power, may be made in the form and under the
name of a tax exemption. . . . The generation by whom the consti-
tution was adopted understood the state could pay a sum of money
to an individual, for a public purpose, by exempting him from the

payment of the same amount of tax.?®
As expressed in Chi eHavedsu s+ttioc eaiAd | senmhes .di.s s.e
without aiding others can be justified only by a line of distinction based on
a public benefit for those ®aided not applic

None of this, even had it been less ambivalent, was of much use to ei-
ther side in Havens Whatever approach one took when there was only one
class of taxable —estate, Il tm# problem now
differing classes. Was the court facing a highly selective, discriminatory
occupational tax, or a simple sales tax on tobacco? And if the latter, could
it, or should it be distinguished, as the court would come to be asked, from
a sales tax on bottled soft drinks,?® apples,® milk,?° or barber and beauty
services?**
The majority said the view that —an act
tax should be considered primarily as an exemption statute is believed to

204. State v. U.S. & Canada Express Co., 60 N.H. 219 (1880) (Doe, C.J.) (discussing the subsidy
theory); Franklin St. Soc‘y v. Manchestimous 60 N.H. 342 (188
property was justified because a direct appropriation would have been permissible). This view was
affirmed in Opinion of the Justice82 N.H. 561, 571 (1927), and, although the proper degree of defe-
rence to legislative judgment was left obscure, the bases for proposed exemptions were thoroughly
scrutinized.

205. Frankl i n60N.H.at345déc 6 y

206. U.S. & Canadé&Express Cq.60 N.H. at 259-60 (Doe, C.J.).

207. Ha v e n sy Gen., 91AtHt 115, 127, 14 A.2d 636, 643 (1940) (Allen, C.J., dissenting).

208. Opinion of the Justices, 94 N.H. 506, 52 A.2d 294 (1947) (holding proposed tax at same rate as
tobacco tax constitutional).

209. Opinion of the Justices, 95 N.H. 555, 65 A.2d 876 (1949) (holding apple excise unconstitutional
occupation tax).

210. Opinion of the Justices, 98 N.H. 527, 96 A.2d 733 (1953) (holding milk excise unconstitutional
occupation tax).

211. Opinion of the Justices, 111 N.H. 131, 276 A.2d 817 (1971) (per curiam) (determining array of
service taxes at different rates probably unconstitutional).
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be wholly wit#duwutl efssurtcat iwonr.adi- —pr i mari | yl
ployed to convey an unexplained qualification, the court was mistaken. In

1927 the court had been presented with two possible income taxes, one that

taxed only incomes above $2,000 and one that taxed incomes categorically

but exempted amounts below $2,000.*® Some question was raised about

the difference, but the court dismissed it: —T he t er mi nol ogy wused does
control. The substance of the provision must be considered. The question

is one of powe r* tEen Ghiefdustite Dae,xieodopgt i o n . |

before the 1902 amendment believed the taxing power was not limited to

polls and estates, rejected the railway express tax precisely because it was

too narrow:

Whether it is a tax imposed upon person, property, income, business,
gross receipts, profits, or earnings, is immaterial. It is a tax which one
class of men are required to pay, and from which all others are exempt
It is a perfect example of unequal division of public expense.?™

For the proposition that imposition of a tax could not be treated as an
exemption, the majority quoted only a different proposition from the prob-
lematic opinion in Canaan”®®*—No case is to belidfound hol ding
because of the exemption of other property by either express provision or
failure to enu’amik titerally true & she brgima b | e . |
context, that passage in Canaandid not mean that unjustified exemption
could not invalidate a tax. One ground for the unconstitutionality of the

inheritance tax in Curry v. Spencen ad b een t hnaotlawfullye st at e —c a
make discriminations and cast the burden upon one class of beneficiaries,

and exempt all ot her? Bdtween €apamnadidr om i ts oper é
Havensthe court had twice declared that a general $2,000 exemption from

an income tax would be fribueltolthe excessi ve:

maintenance of government is a primary one, the performance of which is

212. Havens91 N.H. at 117, 14 A.2d at 638 (majority opinion).

213. Opinion of the Justices, 82 N.H. 561, 570, 138 A. 284, 289 (1927).

214. 1d.

215. State v. U.S. & Canada Express Co., 60 N.H. 219, 263 (1880) (emphasis added). Of course,

Chief Justice Doe would have been willing, with evidence of the proper motive, to uphold a tobacco

—t axll as a protecti ve thpteanerHaygrsnal t vy, but that was not
216. 74 N.H. 517, 70 A. 250 (1908). Canaanwas a case of statutory interpretation involving exemp-

tion of property owned by public bodies outside their own boundaries. The principal opinion is a far-

ranging discourse filled with broad propositions on many topics, much of it dicta. As Chief Justice

Allen observed, only two justices of the three who sat joined in the opinion and perhaps only one on the

point cited. Havens 91 N.H. at 124, 14 A.2d at 641 (Allen, C.J., dissenting). Careaf s pr ecedent i al
value was expressly discounted by a unanimous court in Town of Keene v. Town of gary, 81 N.H.

332,126 A. 7 (1924). Despite this, it has been cited for one proposition or another by the court at least
forty-three times, and atthetime of t hi s writing has BSepaauwtisanary signal in
217. Canaan74 N.H. at 540, 70 A. at 259; see alsdHavens91 N.H. at 117, 14 A.2d at 638.

218. 61 N.H. 624, 632 (1882).
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not to be excused for light  r e &% lohadsalsolkaid that leaving corpo-
rate inzczgme out of a taxed class of business income would be unconstitu-
tional.

The majority invoked two specific post-1903 classification decisions
involving sub-classification of franchises and incomes. When taxation of
electric and gas utility franchises was challenged for failure to include oth-
er utility franchises, the court had said:

The power of the legislature to classify property as taxable or non-
taxable is a broad one, and the validity of its exercise has rarely
been called in question. Classification of property by kind has al-
ways been recognized as proper. So, too, classification by use is
said to be permissible. So long as there is a reasonable line of de-
marcation, and there is no attempt to make taxability depend upon
a classification of owners, the legislative power in this matter is
supreme.??

However, Havensappears to have overlooked the fact that the franchise
issue was one of inclusion in, or exclusion from, a statewide tax on estates,

not the creation of a new —otherll class of |
rate.?? The power to select particular types of property for inclusion in a

gener al estate tax had | ong been settl ed.
of propertyd oawowmmsclnagsibfaisceati on by ki nd, b ut
other than rfféAmeneosmnaetre htigpx lcouskd be | evied
tinctive class of propertyl depending upon
ristic event, not b riheoHavensmajoriyt her proper t

guoted this and decl ared oglhatl wittlow$ldi ght
be applied to sustain the tobacco sales tax.?*® Tobacco was a distinctive

class of property. The characteristic event was a sale. The majority ig-

nored the original qualification that the event not be common to other

property?®

219. Opinion of the Justices, 84 N.H. 559, 571, 149 A. 321, 328 (1930); see alsaOpinion of the
Justices, 88 N.H. 500, 507, 190 A. 801, 806 (1937) (citing Opinion of the Justice84 N.H. at 771, 139
A. at 328).

220. Opinion of the Justice84 N.H. at 573, 149 A. at 328.

221. Havens91 N.H. at 118, 14 A.2d at 638 (citations omitted).

222. 1d. passimsee alsol COOLEY ON TAXATION § 280 (4th ed. 1924) (1881). General propositions
from a national treatise could not have been applied to New Hampshire when the question involved a
possible occupation or excise tax. New Hampshire was already well recognized as peculiar in its
prohibition of such taxes. See, e.g.State ex rel. Botkin v. Welsh, 251 N.W. 189, 200 (S.D. 1933)
(examining the concept of taxable privilege).

223. Conner v. State, 82 N.H. 127, 128-29, 130 A. 357, 359 (1925).

224. Opinion of the Justice84 N.H. at 575, 149 A. at 329 (approving timber severance tax).

225. Havens91 N.H. at 119, 12 A.2d at 638.

226. 1d.
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The only clear precedent for an arguably under-inclusive tax on a new
class of property was the court‘s treatment
interest was, of course, property, and the legislature had very broad author-
ity to sub-classify it and subject any or no part of the classes to the general
tax on estates at the common rate.”” In 1915 the court approved a propos-
al to remove from the taxable list various interest or dividend-bearing
items and levy instead a tax at the common rate on the income they pro-
duced”® The bill explicitly rsl@dfialnedstsatcér, li ncon
and the court upheld it as such, with the understanding that it would be
taxed at the same rate as other property.””® Legislative power to make such
exclusions from and additions to the |ist
regarded as ope A° Theourit went firthdr in gspohseto n . |l
the objection that they had approved an income tax. The proposal re-
mained ataxon—p er son &1 Asssswmdte,. l—[ t ] hne failure to
comes would not be a constitutional objection. The taxation of a class only
would present the situation of our present tax laws, which do not tax all
cl asses 6% Degpitedhe fact thatyit.rebulted in different effec-
tive tax rates on d¥ thé same @lantwhsyap-
proved in 19232 However, one dissenting justice foresaw hazards in
applying the old concepts of classification and selection to new classes of

property:

[Dlisproportion in taxation within the meaning of the constitution

can be accomplished as effectually by taxing a part of a given class

of taxable or non-taxable property and giving it a fictitious name,

as by varying the rules governing the ascertainment of value, or by

varying the rate. There is no limit to the diverse classifications

which might be made once we embark on this method. To adopt

such a method would be . B C an el iminat.i
tionalll from t?he constitution

nvested —es

In Connerv. Statethe court upheld the 1923 IDT, using it as the ve-
hicle for announcing its conclusion that the 1903 amendment authorizing

227. Opinion of the Justices, 76 N.H. 609, 612, 85 A. 757, 758 (1913); Opinion of the Justices, 76
N.H. 588, 597, 79 A. 31, 35 (1911).

228. Opinion of the Justices, 77 N.H. 611, 93 A. 311 (1915).

229. Id.at 612-13,93 A. at 312.

230. Id.at612, 93 A. at 312.

231. Id.at 615, 93 A. at 313.

232. 1d.

233. SeeOpinion of the Justices, 81 N.H. 552, 560, 120 A. 629, 633 (1923) (Snow, J., dissenting);
Opinion of the Justiced7 N.H. at 619, 93 A. at 315 (Peaslee, J., dissenting).

234. Opinion of the Justice81 N.H. at 553-54, 120 A. at 630 (majority opinion).

235. Id. at 56263, 120 A. at 634 (Snow, J., dissenting).
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taxation of —other c¢classes of propertyl per
considered double taxation.”*® The Havensmajority conceded that no issue
involving the breadth of the class was raised.”” The Conneropinion rec-
ognized that other questions about the new theory were likely to arise and
declined to explore them.”® However, the court had approved treating
income as a new class of property and upheld a tax applicable to only cer-
tain types of income. It has repeatedly done so since, approving differen-
tial taxation of an extraordinary of variety sub-classifications of gross, net,
or blended incomes.?*
However, Havensinvolved only one type of tax at one rate on the
movement of one kind of property.**® Taxonomical complexities would
arise after the attempt to settle whether a
teristic eventl or a combi n#éavnon of the eve
the court tacitly repudiated the position it had taken in 1930 and decided
that, at least in some cases, factors other than the characteristic event could
justify separately classifying and taxing only some of the property subject
to the event.”!
Although unwilling to treat the allegedly narrow classification as a
type of exemption, the majority also declined to treat the definition of
—0other classes of propertyll as- unreviewabl e
sonal estates. The majority offered somecriter i a f or det er mi ning —t he
requi r ement s 0% Icalditisndoithe tharaatéristio eventd
triggering incidence of the tax, the levy was on a commodity distinguished
by a restriction on sal etiselymmaclaggi fts to minor
of its own that it is generally considered by economists as an appropriate

236. 82 N.H. 126, 130 A. 357 (1925).

237. Havens v. Att'y Gen., 91 N.H. 115, 117, 14 A.2d 636, 638 (1940).

238. Conner 82 N.H. at 133, 130 A. at 361.

239. Opinion of the Justices, 132 N.H. 777, 584 A.2d 1342 (1990) (net business profits plus compen-
sation; scheme unconstitutional on other grounds); Opinion of the Justices, 123 N.H. 349, 461 A.2d
132 (1983) (gross receipts of franchised utilities); Opinion of the Justices, 117 N.H. 512, 374 A.2d 964
(1977) (capital gains); Aust316A2dv165 (1974)§N.Hewagea x Co mm' n , 114 N.F
of non-residents),r ev 6 d on qAuktiev. Ney Hampshirg] 420 U.S. 656 (1975); Opinion of
the Justices, 110 N.H. 117, 262 A.2d 290 (1970) (net business profits); Opinion of the Justices, 101
N.H. 549, 137 A.2d 726 (1958) (income from exercise of utility franchises); Opinion of the Justices, 97
N.H. 543, 81 A.2d 853 (1951) (income from sale of stock in trade by merchants and manufacturers);
Opinion of the Justices, 95 N.H. 537, 65 A.2d 876 (1949) (gross incomes a proper class, specific pro-
posal invalid for lack of uniform rate); Opinion of the Justices, 88 N.H. 500, 190 A. 801 (1937) (earned
incomes and rents); Opinion of the Justices, 84 N.H. 559, 149 A. 321 (1930) (earned incomes and
income from intangibles); Opinion of the Justices, 82 N.H. 561, 138 A. 284 (1927) (net incomes from
manufacturing and mercantile business).

240. Havens91 N.H. at 119, 14 A.2d at 639 (involving one express exemption for agricultural uses
that would meet any of the extant tests for exemption).

241. Id. at 118-19, 14 A.2d at 638-39 (examining Opinion of the Justice$4 N.H. at 576, 149 A. at
330 (1930)).

242. Havens91 N.H. at 117, 14 A.2d at 638.
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subj ect &%l ttsa xsaatlieo nwals rdinary tramsastiors f r o m

of private life which contain no element subject to supervision either under

—t he o

the police powerorast hi ngs af fect et lwiastntta a public use

necessity.*

As bulwarks against discriminatory taxation, these distinctions were
hardly formidabl e. Chief Jusa®aice
tion for regulatory exercise of the police power bore no logical connection
to an exercise of the taxing power, and that such a basis for classification
would | eave —any selection . . . ]
. unc¥nrdrAd!l lad. It axi ng onl ydadr ead
by including in the law requirements for the weight and quality of the
b r e 4’d Hellcould have pointed to special regulation of many other
commodities, including milk,?*® and many common activities, including
hunting and fishing.?*® Other commodities were dangerous and subject to
sales restrictions.” The opinions of economists were a poor guide for the
couzrstl—they generally also supported constitutionally forbidden progressiv-
ity.

Although the Chief Justice was merely dismissive, the criterion of eco-
nomic theory was manifestly unsound. Economic writing about state taxa-
tion presupposes the nearly universal power to levy excises, grounded in a
power to declare any occup?ttiaken —a
for granted the very authority New Hamp s hi re‘ s founder s
observed in one of the opinions cited by the Havensmajority itself, —t h e
taxing power is fixed by the language of the amendment and not by a clas-
sification of taxes ®y authorities

243. |d.at 118, 14 A.2d at 638.

244. 1d. Had medical science been sufficiently advanced, the court could have followed Chief Justice

Doe‘s robust view of protective power isipre Beel ti es
State v. U.S. & Canada Express Co., 60 N.H. 219, 257 (1880).

245. Havens91 N.H. at 119, 14 A.2d at 639.

246. 1d.at 124, 14 A.2d at 642 (Allen, C.J., dissenting).

247. 1d.at 126, 14 A.2d at 643; see alscbtate v. Normand, 76 N.H. 541, 85 A. 899 (1913) (upholding
state boar d -voadpingireqairentertt). s br ead

248. Opinion of the Justices, 88 N.H. 497, 190 A. 713 (1937) (quality and price regulation).

249. Musgrove v. Parker, 84 N.H. 550, 153 A. 320 (1931) (regulations restricting taking of fish and

game).

250. Havens 91 N. H. at 125, 14 A.2d at 642 (All en,
weaponsl).

251. Id.at 122, 14 A.2d at 640.

252. Seven Springs Water Co. V. Kennedy, 299 S. w.
peculiarity, see also State ex reBotkin v. Welsh251 N.W. 189, 200 (S.D. 1933). Even Professor

Robins o rA'Hsstory of Taxatioin New Hampshirglosses over this critical distinction.

253. Opinion of the Justices, 84 N.H. 559, 576, 149 A. 321, 330 (1930).
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Subsequent decisions reveal that the listed distinctions in Havenshave
been neither necessary nor sufficient to de
property separately from the —characteristi

3. Developments by Type Béax
a. Other Sales and Commodity Taxes

Questions remained about what sales of other commodities might be
classified and whether tax rates could vary among them. In 1947 the ad-
vice of the court was sought regarding a tax proposed on the sale of bottled
soft drinks.”* The sponsors had cautiously proposed the same 15% levy
and valuation method as the tobacco tax,? so any issue was confined to
classification. The court said the tax was on a distinctive class of property,
depending on a characteristic event, a sale. There was no reference to the
police power. Instead, the court relied on other

abundant reasons. Soft drinks, like tobacco, are not necessaries,
but may be properly classified as luxuries which were recognized
by the dissenting judges in Havens v. Attorney Generals proper
subjects for taxation. Their fitness as subjects of taxation has been
generally recognized. Similar taxes have been imposed in many of
the states. The fact that this burden of the tax will be very widely
distributed over almost the entire population of the state indicates
that it is a good tax, according to accepted theories of taxation.
The incidence of the tax depends upon a characteristic event, a
sale, which has been held to a proper criterion for determining the
incidence of a tax.?*®

Two years later the same justices peremptorily condemned conversion
of the electric utility franchise tax to one on kilowatt-hours of electricity
produced, sinceit woul d have be® Althaghthplany vi | ege t ax. |
might not have been strictly ad valorem,?® that seems to have been beside

254. Opinion of the Justices, 94 N.H. 506, 52 A.2d 294 (1947).
255. —The original copy of HB f,r osmectthieonl 954 7_ TNaHk |lengpi ossl eadt‘i,v er esaec

_A tax is hereby imposed at the rate of fifteen percent up
retail in this state measured by the wusual selling price.
N.H. State Library, to Marcus Hurn, Professor, Franklin Pierce Law Center (Feb. 9, 2009) (on file with

author).

256. Opinion of the Justice94 N.H. at 508, 52 A.2d at 295.

257. Opinion of the Justices, 95 N.H. 543, 543, 64 A.2d 324, 324 (1949).

258. The levy was 1/4 mill per kilowatt hour. Although the value of electricity in principle varies
depending on when it is produced and consumed, a flat rate has been levied on consumption for some
years without challenge. N.H. REv. STAT. ANN. § 83-E:2 (2008) (adopted in 1997). Even if kilowatt
hours were not of equal value, an ad valorem tax on their sale could easily have been devised. Alterna-



File: Hurn-Pub-Review-atr.doc Created on: 6/30/2009 11:34:00 AM Last Printed: 5/22/2002 1:17:00 PM

288 PIERCE IAW REVIEW Vol. 7, No. 3

the point at the time. It is hard to avoid the conclusion that the briefs and
arguments failed to reveal an attempted and salvageable sales or gross in-
come tax behind all the references to franchises and privileges.”® Some
years later, the court used the flatr at e di st i ncti oni-
sion with its approval of a proposed conversion of the tax on a franchise as
property to a tax on income generated by a franchise.”® Many years later
the court approved such a tax on the gross receipts of electric and gas utili-
ties, essentially a —sales t &%
The same year a proposed tax
commercel was rejected &s a for

t

0
0
b

(0]

n
n
[

The raising and selling of apples involves—o n |l y t he s-or di

actions of private |ife.lIl i-1t
sion either under the police power or as things affected with a pub-

l ic use.l —The mere statement

cient to show that it unquestionably exceeds the legislative pow-

er® |
As drafted the tax had a structural flaw (flat rate again), but the court ig-
nored that.®* That the proceeds of the apple levy were devoted to promot-
ing the sale and use of apples did not enter into the analysis.*®* An effort
similar to the apple excise regarding milk distribution in 1953 failed as
either a tax or a fee.”*® No mention was made in either the electric fran-
chise or milk distribution cases of the unique and elaborate police power
regulations and price controls to which those industries were subject.?*’
Contrary to its practice in some cases,”®® the court made no effort to advise

tively, the tobacco tax had reached an essentially flat rate per pack without violating valuation prin-
ciples. Havens v. Att'y Gen., 91 N.H. 115, 135-36, 14 A.2d 636, 648 (1940) (Page, J., dissenting)
(explaining the mechanism resulting in a flat tax).

259. There is now a consumption tax. SeeN.H. REV. STAT. ANN. 83-E:2 (2008).

260. Opinion of the Justices, 101 N.H. 549, 137 A.2d 726 (1958).

261. Opinion of the Justices, 123 N.H. 349, 358, 461 A.2d 132, 137 (1983) (per curiam).

262. Opinion of the Justices, 95 N.H. 555, 556, 65 A.2d 876, 877 (1949).

263. Id. (quoting Opinion of the Justices, 82 N.H. 561, 563, 138 A. 284, 286 (1927)).

264. The apple tax was one cent per bushel.

265. Either a fee theory or a special benefit assessment theory might have had some merit. In a
subsequent, more thorough analysis of a similar charge on milk distributors, the court held that estab-

c

—har moni z

of

lishing a fund for adver t i si ng and —stimulating milk consumpti on
definition is understood, Il although promoti on

Opinion of the Justices, 98 N.H. 527, 528-29, 96 A.2d 733, 734 (1953).

266. Id., 96 A.2d at 735.

267. See generallppinion of the Justices, 88 N.H. 497, 190 A. 713 (1937) (discussing milk dealer

licensing and price control system).

268. The principal decision cited by the court had included an elaborate suggestion regarding how

revenue could be raised from corporations without unconstitutional discrimination. Opinion of the
Justices82 N.H. at 566, 138 A. at 287. Finding a proposal to exempt cigars from the tobacco tax of

of

t he

is not
sale o
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the legislature how it could lawfully achieve its purposes in any of these
decisions. The criteria laid out in Havensand supplemented in the soft
drinks decision were not used in the kilowatt, apple, or milk opinions.

In 1951, confronting proposed sales taxes at differing rates on a mis-
cellaneous assortment of goods and services, the court had to reconcile its
expansive language in the tobacco and soft drinks opinions with its duty to
the constitution. Leaving tobacco at 15%, the bill would have taxed restau-
rant meals at five, soft drinks at twenty, and admissions at five.*®® The
court maintained its view that tobacco was in a class by itself, and express-
'y stated i atarateodistinatfror the rate afxa gembral sales
t a X°. This was a bit awkward without resort to stronger justifications
than laid down in Havens Just the week before—in the immediately pre-
ceding opinion in the official reports—the court had insisted that all in-
comes were one class and that intangibles and income from mercantile and
manufacturing had to be taxed at one rate.””* No attempt was made to re-
concile the differing approaches to classification.

On—t he i ssue of still furthers- classificat:i
tifiable distinctions based on various differences—sales of real property
versus personal, of luxuries versus necessities.”””> It wrote of permitted
di sproporti on s fi'fbetdaetioned agninst falluree t ax i t

[t] o promote —equal or honest division of
The danger of creating, by narrow classification, a tax upon occu-
pations or privileges is apparent. —Und

power to tax is a power not to destroy the right of property by a
discriminating process of classification or selection, but to equita-
bly defray the expense of protecting the right of property and other

rigfts. |

Referring to the —complexitiees of t he su
avail able for answering the inquiry, t he co
clusionll on the | i mi’® &djusticsfiverumatdi on before
able to declare the “pWhempitonssedposedi | | constitut

to tax cigarettes at 20% and other tobacco products at fifteen, the court saw

doubtful constitutionality, the court suggested simply narrowing the taxable class to cigarettes. Opi-
nion of the Justices, 97 N.H. 543, 81 A.2d 851 (1951).

269. Opinion of the Justices, 97 N.H. 546, 547, 81 A.2d 853, 854 (1951).

270. 1d.

271. Opinion of the Justice87 N.H. at 545, 81 A.2d at 853.

272. Opinion d the Justices97 N.H. at 54748, 81 A.2d at 854.

273. Id.at 548, 81 A.2d at 854.

274. Id. (citations omitted).

275. 1d.

276. 1d.
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no —regulatory or just reasonlu- for the diff
tional.”” A 1971 proposal would have taxed another assortment of servic-

es at a different rate from that on rooms and meals.””® The court still left

open the possibility of information not before them justifying sub-

classification, but

[a]lthough they may exist, no reasons have been presented to us

—which may fairly be thought just and in
selection of the services taxed by RSA ch. 78-A (supp.) for taxa-

tion at one rate, and those enumerated in House Bill 382 for taxa-

tion at another.?”®

There was one class, not two. While each activity in the two classes pre-

sumably had —some unique' twhaiiitieg Il ushte —_char
imposition of a tax differing from the general property tax is the same—
namely, the fur ni s®h Withoutequalizingthelratess of a ser vi ce

the bill would be unconstitutional. With a uniform rate it could stand.*
Tobacco was special—t he def aul t posi heralcsales i s apparentl
taxll at® one rate.
In contrast to the tobacco and soft drinks decisions, these later opinions
warning of the dangers of narrow classification have no judicial elabora-
tion of distinctions justifying the classifications in issue. The court has
clearly applied the Havenscriteria to goods and services in only two later
cases: once to justify narrowing the class of taxable tobacco to ciga-
rettes,”®® and once to validate a proposed tax on production of refined pe-
troleum products.®®® Since then the court has apparently forsaken any ef-
forttocomprehnensi vely define —the | egal requir eme
Instead it has fallen back on more general language like that in the soft
dri nks opi nisom whictenpyufairly berthgughtfusteard in
the publicintere st I f or sel ecting goods and services
rates.?®

277. Opinion of the Justices, 99 N.H. 517, 518, 113 A.2d 119, 120 (1955).

278. Opinion of the Justices, 111 N.H. 131, 276 A.2d 817 (1971).

279. Id. at 135, 276 A.2d at 820 (citations omitted).

280. Id.at 134,276 A.2d at 820 (citations omitted).

281. Id.at 135, 276 A.2d at 820.

282. Opinion of the Justices, 97 N.H. 546, 547, 81 A.2d 853, 854 (1951).

283. Opinion of the Justices, 97 N.H. 543, 81 A.2d 851 (1951).

284. Opinion of the Justices, 114 N.H. 174, 317 A.2d 568 (1974).

285. Opinion of the Justices, 94 N.H. 506, 509, 52 A.2d 294, 296 (1947); see alsdstarr v. Governor,

148 N.H. 72, 802 A.2d 1227 (2002) (finding—[ n] o | e g i.t. preseatéd é create .a .glistinc-

tionlll between ordinary retail sales of items and sale throu
Dep*t of Revenue Admin. , 126 N. H. 239, 490 A.2d 1354 (1985)
b a s i s tinguishzaleslof packaged food through vending machines or supermarkets).
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b. Taxes on Incomes or Expenses

As noted above, the court had approved taxes on various classes of in-
come some years before Havens®® It did not have to confront two differ-
ent classes of income taxed at two different rates. It had, however, said
that the rate for taxat! i on of incomes —must
In 1949 the court's advice was sought on
comes®® The House of Represent ainggwss descri bed
income with regard to its type, rather than with regard to its recip i e®t . I
The court rejected varying rates for the —t

A gross income tax does not differ from a net income tax with re-
spect to the constitutional requirements. Either form of income
constitutes a classof property taxable under the 1903 amendment
to our Constitution. They are what is sometimes called property in
motion as distinct from static property. Both classes are subject,
however, to the constitutional requirement of proportionality or
equality of rate within each clas$®

On the same day, in response to a net income tax proposal, the court
approved defining net income with reference to the U.S. Internal Revenue
Code, observing that it wationlodthe—gr eat !l y f aci
a c . Uhter it made clear that a tax could be levied as a percentage of
federally defined income, but not as a percentage of federal taxes. To do
so would introduce unconstitutional graduation.”?
When it was first proposed to except the stock in trade of merchants
and manufacturers from taxable personal estate and replace it with a tax on
their net income, the court reaffirmed its previous approval of such reclas-
sifications.”® However it also reaffirmed its position that all income taxes
—constitute one class for purpose of establ

286. Opinion of the Justices, 88 N.H. 500, 190 A. 801 (1937) (earned incomes and rents); Opinion of
the Justices, 84 N.H. 559, 149 A. 334 (1930) (earned incomes and income from intangibles); Opinion
of the Justices, 82 N.H. 561, 138 A. 284 (1927) (net incomes from manufacturing and mercantile
business).

287. Opinion of the Justice$2 N.H. at 570, 138 A. at 289; accordOpinion of the Jgtices 84 N.H.
559, 149 A. 334.

288. Opinion of the Justices, 95 N.H. 537, 64 A.2d 320 (1949).

289. Id. at 538, 64 A.2d at 320.

290. Id. at 539, 64 A.2d at 321 (emphasis added).

291. Opinion of the Justices, 95 N.H. 540, 542, 64 A.2d 322, 323 (1949). Once business profits came
to be taxed, reference to the federal code and forms required considerable adjustment due to varying
federal treatment of business entities, a practice unconstitutional in New Hampshire.

292. Opinion of the Justices, 99 N.H. 525, 113 A.2d 547 (1955).

293. Opinion of the Justices, 97 N.H. 543, 81 A.2d 851 (1951).
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the same rate would apply to the tax on intangibles, namely interest and
dividends.”

The first opinion approving taxation of one type of income at a special
rate came in 1958.”° The previous year the court had held the public utili-
ty franchise tax unconstitutional.?®® It had been a traditional property tax
on the intangible value of the franchise as measured by the difference be-
tween the value of the utility as a whole, based on capitalization of earn-
ings, and its net assets.”®” The earnings part of the statutory formula was
irrational and had long notoriouslyb e en —& f arce. |

Facing budgetary shortfall and the need for a special legislative ses-
sion, the governor and executive council asked the court for comprehen-
sive advice about utility taxation.”®® As a franchise was personal property,
it coul d be *%Fmtthet cheard iswouldenave tabe taxedlat
the same rate and valuation as other property taxes at the state level (prin-
cipally the railroad tax).** The statutory formula producing a differing
valuation had therefore been unconstitutional. However, franchises had
been one of the twos exfampt egentfyll—oltihetred | ial
1903 amendment, and incomes were also a r
Therefore it was the court's

opinion that franchises of utilities may properly be taxed at a spe-
cial rate, distinct from that imposed upon incomes, or inheritances,
or by the general property tax. We see no reason why such a spe-
cial tax upon utility franchises may not validly be imposed by rea-
son of the receipt of income from the exercise of such franchises,
or why it may not be levied at a special rate, and in proportion to
the amount of income received through exercise of the franchis-

es.302

The court was still speaking in terms of classes of taxes so it had a choice
to make: i ncome, f rusgiformity andpeoportianali- b ot h . It sa
ty must be maintained within this separate class of franc hi s e **tAsx e s . |

294. 1d. at 545, 81 A.2d at 853; see alsdOpinion of the Justices, 99 N.H. 512, 513-14, 112 A.2d 44,
45-46 (1955) (recapitulating the decisions that permitted the rate of income taxes to differ from the rate
for —the aynuaiep,lbpwwt trhem to have their own —common and u
295. Opinion of the Justices, 101 N.H. 549, 137 A.2d 726 (1958).

296. Public Serv. Co. of N.H. v. State, 101 N.H. 154, 136 A.2d 600 (1957).

297. Id. at 158-59, 136 A.2d at 604.

298. Id. at 162, 136 A.2d at 607 (quoting a former chairman of the Tax Commission).

299. Opinion of the Justice401 N.H. at 551, 137 A.2d at 728.

300. Id.at 556, 137 A.2d at 731.

301. Id. at 554-55, 137 A.2d at 730.

302. Id.at557,137 A.2d at 732.

303. Id.
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with other classes, this one need not be comprehensive—inclusion of other
income-generating franchises was not required.**
But the court considered thef-issue of a r;
f i ¢ ¥PI The rdtes could differ if the franchise tax were levied on net
income, as the intangibles tax was on the gross. That gross and net income
were different classes had already been stated in the abstract.*®® Yet, with-
out regard to gross or net, the court also said that franchise income could
besepar at el y c¢cl assi fied, and —[t]he class so s
of the class upon which the tax upon interest and dividends isimp o s &'d . |
The tax had characteristics of both classes, and the distinctive qualities of
the franchises justified a different rate on the incomes.
There was another proposal in 1965 to repeal the troublesome stock in
trade tax and replace it with an income tax at a uniform rate.*® It had one
easily corrected flaw—a portion was characterized literally as a property
tax, a misnomer that would have been fatal for lack of coordination with
the other state property taxes.*® More seriously, however, the tax would
not apply to income from pers o n a | services —for which wage:
are received f rP%Gonseguentlyehmself-emyloyed wollld
pay the tax, while those doing the same work but drawing a salary from a
corporation would not. This not only made the tax easily circumvented; it
was an unconstitutional discrimination among taxpayers.*** Coordinating
the deductibility of compensation among various business forms has been a
recurrent design problem in New Hampshire taxation as the state has in-
creasingly relied on definitions from a federal internal revenue code that
promiscuously discriminates among taxpayers.
In 1969 a legislatively created Citizens Task Force worked out a
—GranglaiBml to thoroughly revishe the state's
tax on stock in trade and many other business-related classes of personal
property would be repealed.®** A tax on the net profits of any corporation,
partnership, or proprietorship would take its place, with revenue sharing
compensation provided to cities and towns to reduce their tax bases.*™
Definitions were based on the federal internal revenue code, but unincor-

304. Id. at 558, 137 A.2d at 732. The court cited Opinion of the Justice$4 N.H. 559, 149 A. 321
(1930), which turned on the selective power as applied to taxation of franchises as personal estate.
305. Opinion of the Justice401 N.H. at 558, 137 A.2d at 733.

306. Opinion of the Justices, 95 N.H. 537, 539, 64 A.2d 320, 321 (1949).

307. Opinion of the Justice401 N.H. at 558, 137 A.2d at 733.

308. Opinion of the Justices, 106 N.H. 202, 208 A.2d 458 (1965).

309. Id. at 204, 208 A.2d at 460.

310. Id. at 206, 208 A.2d at 461.

311. Id., 208 A.2d at 462.

312. Opinion of the Justices, 110 N.H. 117, 262 A.2d 290 (1970) (per curiam).

313. Id. at 121- 22, 262 A.2d at 293- 94.

314. 1d.
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porated entities were allowed a state dedu
services to equalize the treatment of all business forms. State credits or
exclusions were designed to avoid possible double taxation where taxes on
other revenue streams overlapped with business profits. In anticipation of
a special legislative session, the governor and cou n c i | asked the court
advice on the constitutionality of the proposal; the court saw no constitu-
tional flaws.**® This was the genesis of the business profits tax (BPT).
In its scrutiny of the proposed BPT, the court had to distinguish other
classes of property taxed differently or implicitly created where the BPT
base overlapped them. The IDT rate could differ as it was levied on gross
income. To the extent interest and dividends were taxed under the IDT,
that income was excluded from the BPT base. This, however, had the ef-
fect of denying businesses the benefit of certain exemptions allowed under
the IDT and also of creating a different effective rate for some intangible

business i ncome. However, t hes- court sai d b
sified separately from salaries, wages, and unearned income of individu-
al s, | and taxed at a rate dinsbfering from in
nonbusi ne $% Asitontte betteeratet far buiness income from
intangi bl es, the court rtdhadr aecxteempitzieodn Ili tt oas

avoid discouraging investments.*’

The state taxes on railroads and telephone companies were traditional
property taxes that did not need to be coordinated with an income tax. The
taxes on gas and electric franchise income were of a distinct class justify-
ing a different rate, and making their higher taxes a credit against the BPT
prevented double taxation.® The tax on interest and dividends paid out by
banks was called a franchise tax and remained in a class by itself.*** Taxes
on insurance companies were distinguished on the traditional theory that
they were not taxes but voluntary payments for special privileges.**

At about the same time it was signaling that sales of ordinary goods
and services might fit in only one or two classes, each with a common
rate,*" the court was allowing a profusion of distinct categories of income:
gross or net; business receipts, wages and salaries, or unearned income; of
the latter, rents or interest and dividends; franchise income with sub-
classes of franchises. More distinct classes were to come (presumably sub-
divisible by other recognized factors): earnings of non-resident commu-

315. Id. at 125, 262 A.2d at 296.

316. Id.at 123,262 A.2d at 295.

317. Id. at 124, 262 A.2d at 296.

318. Id., 262 A.2d at 295.

319. Id., 262 A.2d at 296.

320. Id.

321. Opinion of the Justices, 111 N. H. 131, 134, 276 A.2d 81
_ahacteristic eveamély, .theifSutmhmieslsiamg or sale of a service.
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ters;*? capital gains, both ordinary and from residences;** interest and
dividends paid by domestic financial institutions;*** and net business prof-
its with compensation added back.**® Double taxation issues and the com-
plexities of taxing multi-state or international business groups have also
produced many credits and exemptions sometimes indifferently referred to
as acts of classification.*® Except for franchised utilities, however, the
court was skeptical of classification of income by industry. In 1975 it was
proposed to exclude from the reach of the business profits tax net income
derived from sales of spirits
under an agreement with, the State liquor commission for sale to the com-
miss i &°h With no apparent irony, the court said:

If the effect of the proposal is to exempt certain taxpayers, i.e.

and wi

those who sell —spirits and winesl

from t his Stimess mofitstax,gtes mneonsttdtiond). u s
If, however, Senate bill No. 138 merely classifies net income from

the sale of —spirits and winesl to

property exempt from taxation
for doing so, it is constitutional %

and

The justices indulged in no speculation abou t possible —just
said no more.

A separate corporate income tax remained forbidden.® However, the
BPT's necessary allowance of a

working owners of unincorporated businesses meant that many small busi-
nesses, particularly professional and other service businesses, paid little or
no tax. The narrow incidence of the BPT in practice and its volatility in
relation to the business cycle led to repeated efforts to find a way to reach
more businesses that was both politically viable and constitutional.**

In 1981 the legislature created a complicated minimum business tax of
$250 on any business with gross income over $12,000 and insufficient

322. Austinv . State Tax Comm‘ n, 114 r N yAdin viNeW HamB
shire, 420 U.S. 656 (1975).

323. Opinion of the Justices, 117 N.H. 512, 374 A.2d 964 (1977).

324, Smi th v. N. H. Dep‘t of Revenue Admin. ,
325. Opinion of the Justices, 132 N.H. 777, 584 A.2d 1342 (1990) (neither net nor gross).

326. For example, see the difficulti esOpmwiondithet he

Justices128 N.H. 1, 509 A.2d 734 (1986). Part 11.D.4.a, infra, discusses double taxation.

327. Opinion of the Justices, 115 N.H. 306, 308, 339 A.2d 450, 451 (1975) (per curiam).

328. Id. at 309, 339 A.2d at 452 (citations omitted).

329. Opinion of the Justices, 111 N.H. 206, 278 A.2d 348 (1971) (per curiam). This opinion repu-
diated, sub silentig a bizarre advisory opinion delivered earlier that year approving a corporate net
income tax in Opinion of the Justiced11 N.H. 129, 276 A.2d 489 (1971) (per curiam).

330. See, e.g.Opinion of the Justices, 123 N.H. 296, 460 A.2d 93 (1983) (per curiam) (examining
the request of the House of Representatives).

ne

—u n
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profit to trigger the BPT.*** Applying a flat rate to varying income neces-
sarily produces effective rates that are regressively graduated.** Despite
an effort to distinguish between gross and net, the formula reached the
same income—the purported classes were indistinguishable.*®* From a
di fferent per spectaisvoenll tthoe rtea xwaisn cnoome—jbueslto w
BPT threshold at a higher rate that that above.*** The tax was void ab in-
itio and refunds were due.** Further experiments in this direction were
pre-tested through advisory opinions.
The next effort was to define two classes of business profits, one
broadly defined and taxed at 1%, the other the existing BPT class, then
taxed at 8.75%. They were to be alternatives, a business being required to
pay whichever was greater®® The court saw botih as —essenti
cations of business income®” Therefore, there was one class of property
taxed at two different rates. What really was going on was a classification
of taxpayers, not property. However laudable its motive, the legislature
—may not creat e al ibnewhichanevitamyeresutinst ems of t ax:
two classes of taxpayers, paying differing rates of tax on essentially the
same class of pr o¥ dnthe same ofiniorstiepoerts s i nc ome . |
approved a proposal to reconfigure the BPT by adding back all compensa-
tion paid, granting a uniform $25,000 deduction for all entities, and taxing
at a lower rate.**® While constitutional, it was not politically successful.
Later that month the court advised on another two-class proposal under
which tax paid at a low rate on the more broadly defined base could be
taken as a credit against the BPT.** Because the court still saw the two
classes as essentially the same, differential rates doomed the proposal.®**
The idea of two layers with a credit however, was itself viable and ulti-
mately produced the solution. The court simply required that the broader
low rate tax be on a clearly different class of property such as, it suggested,

331. Johnson & Porter Realty Co. v . Comm'r of Revenue Admin.
(1982).

332. Id. at 698, 448 A.2d at 436.

333. Id.

334. Id.at 699, 448 A.2d at 436.

335. Id.

336. Opinion of the Justices, 123 N.H. 296, 460 A.2d 93 (1983) (per curiam).

337. Id.at 301, 460 A.2d at 97.

338. Id. at 302, 460 A.2d at 97. There was another flaw in the class of alternate business profits.
Taxpayers were given a choice of two different adjustment systems, which also had the effect of classi-
fying taxpayers. Id. at 300, 460 A.2d at 96.

339. Id. at 30408, 460 A.2d at 98-102.

340. Opinion of the Justices, 123 N.H. 344, 461 A.2d 129 (1983) (per curiam).

341. Id. at 347, 461 A.2d at 130.
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compensation or payroll.**? There was another decade of false starts before
the legislature took this advice.
One idea was to cap BPT compensation deductions at $100,000 per
empl oyee. —The effect . . . would be to i
differing [effective] tax rates on business organizations which have iden-
tical gross income and aggregate reasonabl e compensatd on expenses.
Those with any employees paid more than the cap would, to that extent,
pay tax at a higher rate than others. Thi s
principle that the legislature must substantially treat all business entities
uni for my *& Repealiagylli thelcdmpensation deductions and
replacing them with a flat credit per worker (pro-rated for part-timers un-
der 1,800 hours per year) was seen as having the same flaw.>* The court
declared the credit proposal unconstitutional despite a stated purpose to
encourage employment.**® As employment is a recognized public purpose
justifying tax exemptions,®’ this seems to have been a misstep by the
court. Alternatively, the court may have concluded that other motives and
likely practical effects outweighed that recital. It is in any case hard to
reconcile with the —ational basisll anal ysi
other tax classification cases.>*
The solution suggested by the court in 1983 was adopted in 1993 with
the business enterprise tax (BET). Instead of some variation of business
income, the BET base is roughly business expensest is the sum of com-
pensation, interest, or dividends paid out—the cost of labor and most capi-
tal.>* 1t comes out of the third part of the income equation (gross minus
cost equals net), manifestly a different class of property in motion. Levied
at a low rate and credited against the BPT, the BET can reach all operating
businesses. Those operating at no or low BPT net because of compensa-
tion paid to owners now contribute to state revenues. What the constitu-
tion prohibited in one tax was, through deft use of the classification power,
possible with two coordinated taxes.

342. Id.at 348, 461 A.2d at 131.

343. Opinion of the Justices, 131 N.H. 640, 643, 557 A.2d 273, 275 (1989) (per curiam).

344. 1d. (citations omitted).

345. Opinion of the Justices, 132 N.H. 777, 783, 584 A.2d 1342, 1347 (1990) (per curiam).

346. Id.at 779, 584 A.2d at 1343.

347. See, e.g.Opinion of the Justices, 111 N.H. 199, 278 A.2d 357 (1971) (per curiam); see also

N.H. REV. STAT. ANN. § 77-A:5, V11 (2008) (five-year job creation credit against BPT).

348. Eg,Cagan' s, Il nc. v. N. H. N[MHe2B9; 400 A@d 135R@985e nue Admi n. , 126
349. N.H. REV. STAT. ANN. § 77-E:1, IX. The cost of capital in the form of intellectual property is

not taxed—royalties are not included in the base.
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c. Franchises

Much of this ground has already been covered. It has long been settled
that franchises are intangible personal property, taxable ad valorem.** The
legislature may tax some franchises and not others.*! So long as they were
so taxed, it was done at the common rate.*** Franchises are also listed in
the 1903 amendmentamong —ot her <c¢cl asses of property.|I
modern era the court ruled that when they are taxed directly as property,
the common rate is required,*® as is a rational valuation formula.**
Income from franchises can be taxed as a class of dynamic property.
When it is, it may be taxed at a rate differing from other income taxes.**
However, if the tax is on income, it must be income actually received and

rationally defined.*’

355

d. Property Taxes

The modern history of traditional property taxes, the ancient tax on
—estates, I do etgtional issties dirently. oThewmimeteanth-n s t i
century decisions on proportionality remain sound. All estates in a given
taxing jurisdiction are to be taxed at a uniform rate and valuation. If, de-
spite the statutory command to appraise property at full value, a different
proportion in fact prevails, the constitutional proportionality rule controls.

It is neither necessary nor sufficient to show flawed assessment methodol-
og9—di sproportionality, lainndc fitpddn. thet hodol ogy
secure abatement, the taxpayer must show his appraisal is above the aver-
age of other property in the taxing district.** When differing types of
property in the base are generally assessed at differing proportions of val-
ue, a taxpayer need not compare subclasses—the ratio of full value of all
district property to the total of assessed values is the test.**® There is one

350. Opinion of the Justices, 84 N.H. 559, 149 A. 321 (1930); Opinion of the Justices, 82 N.H. 561,
138 A. 284 (1927).

351. Opinion of the Justice84 N.H. at 569, 149 A. at 326.

352. Id.

353. Opinion of the Justices, 101 N.H. 549, 554, 137 A.2d 726, 733 (1958).

354. Pub. Serv. Co. of N.H. v. State, 101 N.H. 154, 136 A.2d 600 (1957).

355. Opinion of the Justice401 N.H. at 558, 137 A.2d at 733.

356. Id.

357. InrePub. Serv. Co. of N.H., 122 N.H. 919, 451 A.2d 1321 (1982).

358. Porter v. Town of Sanbornton, 150 N.H. 363, 369, 840 A.2d 778, 784 (2003).

359. In re Town of Sunapee, 126 N.H. 214, 489 A.2d 153 (1985); Berthiaume v. City of Nashua, 118
N.H. 646, 392 A.2d 143 (1978); Rollins v. City of Dover, 93 N.H. 448, 44 A.2d 113 (1945).

360. SeeBemis Bros. Bag Co. v. Claremont, 98 N.H. 446, 102 A.2d 512 (1954); accord Town of
Sunapegl26 N.H. at 214, 489 A.2d at 153. In the days of the stock-in-trade tax, the method of calcu-
lating it ensured current market values, while land, buildings, and waterpower tend to lag. Bemis
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recently developed exception to the general rule requiring proof of actual
disproportionality to secure an abatement. If a similarly situated class of
persons is subject to a tax, and, with no rational basis, some are singled out
for tax and others not taxed at all, there is an independent violation of
equal protection. The tax is unconstitutional as applied until the discrimi-
nation is ended.**

Taxes on estates are now primarily land taxes.** As a legislative and
judicial dialectic developed and defined the power to tax other classes of
property, most personal property taxation flowed into the new channels.
The general tax on personal estate was repealed in 1981.%% Utility taxes
are now on receipts for or consumption of the service, not the franchises
themselves. With the real property transfer tax, even land has developed a
dynamic side.®* However, less land is taxable at full value. Concerns
about conservation, agriculture, and open space led to the constitutional
amendment of 1968 permitting valuation of |
Exemptions have accumulated for various public purposes.®® Yet these
real property taxes are the main support of local government. Consequent-
ly the modern cases have involved the increasing pressure for tax relief and
challenges to exemptions.®* T h e st aruneing struggleoregschool
funding also put state-level general property taxes on the table, sharpening
some controversies and obliging the court to declare that legislative power
to classify and exempt could not be used to defeat the constitutional re-
quirement of uniformity and equality.>®

shows that when a district allowed this without adjustment, a merchant taxed mostly on stock in trade
could always secure an abatement.

361. SeeVerizon New England, Inc. v. City of Rochester, 156 N.H. 624, 940 A.2d 237 (2007) (in-
volving taxation for use of public property under an exception to the general exemption provided for in
N.H. REV. STAT. ANN. § 72:23, I(b) (2008)).

362. There are, of course, others. For example, the railroad tax remains. N.H. REV. STAT. ANN. §
82:1.

363. N.H.REV. STAT. ANN. § 72:15 (stating that the statute in question was repealed in 1981).

364. N.H. Rev. STAT. ANN. § 78-B:1.

365. —_The general court may provide for the assessment of any
upon t he cur rNethGonsu gt.dl, att. 6-ke(t988) $eeNIH. REv. STAT. ANN. § 79-A:l
(invol vi ng rtehtei onDecfl aPubl i c | nt er es tadsgssmenpllmtt e t hat this per mi

variation of the tax rate.

366. E.g, N.H. REV. STAT. ANN. § 72:12-a (Water and Air Pollution Control Facilities); N.H. REv.
STAT. ANN. § 72:37-a (Improvements to Assist Persons With Disabilities); N.H. REV. STAT. ANN. §
72:38 (dealing with aviation facilities); N.H. REV. STAT. ANN. § 72:76 (dealing with new commercial
or industrial construction).

367. See, e.g.Town of Peterborough v. MacDowell Colony, Inc., 157 N.H. 1, 943 A.2d 768 (2008)
(involving charitable uses); In re Town of Rindge, 158 N.H. 21, 959 A.2d 188 (2008) (involving uni-
versity wastewater treatment plant as pollution control facility); In re Kat Paw Acres Trust, 156 N.H.
536, 937 A.2d 925 (2007) (involving improvements to assist persons with disabilities); In re Town of
Bethlehem, 154 N.H. 314, 911 A.2d 1 (2006) (involving solid waste facility; statute subsequently
changed).

368; Opinion of the Justices, 142 N.H. 892, 712 A.2d 1080 (1998).
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4. Other Developments
a. Tax Relief

The first modern decision on exemptions for tax relief appears to be an
advisory opinion in 1963.**° The questions involved additional exemptions
from the interest and dividends tax for taxpayers aged sixty-five and over
and for the totally disabled, neither with a means test.*® In approving the
age exemption, the court broke with older decisions without acknowledg-
ing it had done so.

When analyzing proposals in 1927 to levy a tax on all business income
with a $2,000 exemption and to levy the IDC only on income above

$2,000, the court sai d it was not merely a ma
terminology used does not control. The substance of the provision must be
considered. The question °%'dtthenne of power

struggled to defd ntto —gemeciadlll asx emmptois@n s ,
various grounds for minimum amounts, and made some very broad state-
ments about legislative discretion.*”? The only specific grounds for a low-
income exemption was that —[t]he recipient
posit i on to pay, and the exX%eMmfthéendon tends to p
t he ¢ our the prlobdenh gf deglislative-power to make quantitative
exceptions from taxability is a difficult one. There are substantial argu-
ments for either view. There are difficulties in attempting to define limita-
tions, ifthepowe r i s t holght to exi st .|
By 1930 the court had resolved its doubts. Substantial quantitative ex-
emptions were personal, not matters of property classification:

The question presented concerns the power to exempt because of
the amount of income received by the individual. It does not relate
to the power to grant a general exemption as to a certain class of
income. Such personal exemptions are granted upon a theory that
everyone should have a certain amount of income tax free, and,
except in a general way, they have no relation to the nature of the
income. The ground upon which a substantial quantitative person-

369. Opinion of the Justices, 105 N.H. 22, 192 A.2d 22 (1963).

370. Id.

371. Opinion of the Justices, 82 N.H. 561, 570, 138 A. 284, 289 (1927).
372. Id.at 57075, 138 A. at 289-91.

373. Id.at571, 138 A. at 289.

374. 1d.at 575, 138 A. at 291.
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al exemption is here sustained is that the exempted party is too
poor to pay.>’”

Quantitative personal exemptions above some ability to pay threshold were

simply a way of i mporting progressivity, a

permit the laying of a graduated or progressive tax. A tax levy cannot be
sustained here upon any theory that the richer one is the higher his tax rate
s houl® Tbeeoutt concluded that particular amounts lower than
those in the proposal were the most that could be thought reasonable.®”
The next year the court declared that public benefits based on age without
a means test would violate both the pensions clause of the constitution®”®
and the prohibition on taxes for private purposes found in part I, article 12
and part I1, article 6.3 A backdoor way of achieving an age exemption by
excluding pensions and retirement allowances from an income tax was
blocked in 1937.%%°

Despite this, the 1963 opinion said a blanket, quantitative exemption
based on age was a permissible
are by no means synonymous, . . . in many cases they may have some
common attributes. . . . [and] poverty and misfortune have long been re-

cl assi

garded as | us t® The count nitddsligibility far @d agee f .

assistance and medical assistance to the aged at age sixty-five, and the ex-
emption from poll tax at age seventy.®® Without articulating the connec-
tion, it suggested that retirement ages had some relationship to income
from —sources 0% hRemarkablyh thencour eited rits
1930 opinion without comment as if it supported this radical departure, and
it ignored the 1931 opinion on pensions.®® It seems unlikely the court
would have permitted sending a check to every resident over the age of
sixty-four. Yet by conflating classification of property with personal ex-
emptions the court had upheld a classification of persons on speculative
grounds without the traditional requirement of a public purpose sufficient
to justify a public expenditure.

When the more visible and politically touchy property tax was in-
volved, proponents of relief for the elderly were more circumspect. A
means test was built into a 1970 bill to exempt the first $5,000 of assessed

375. Opinion of the Justices, 84 N.H. 559, 571, 149 A. 321, 327 (1930).

376. 1d., 149 A. at 328.

377. 1d.at572, 149 A. at 328.

378. N.H. CoONSsT. pt. |, art. 36 (1784).

379. Opinion of the Justices, 85 N.H. 562, 154 A. 217 (1931).

380. Opinion of the Justices, 88 N.H. 500, 506, 190 A. 801, 806 (1937).

381. Opinion of the Justices, 105 N.H. 22, 24, 192 A.2d 22, 23 (1963) (citations omitted).
382. Id.

383. Id.

384. Id.

ngs.

fi

cat.
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value of residences owned by those aged seventy or more.*®*® The court,
with no reference to the means test, declared the bill consistent with the
state constitution in one long quotation from its 1965 IDT opinion.**®
A 1971 income tax proposal i-ncluded a | in
breakerll in the form of a creait for proper
payer did not owe property taxes, a direct payment.*” The credit was de-
signed to provide limited relief for low- and moderate-income households
from tax on their residences, whether owned or rented. By working
through an income tax, the expense would be borne by the state rather than
the municipalities. There were three limitations: Only property tax in
excess of 6% of household income was considered; no more than $900 of
that excess could be counted; and the credit was capped at $300.%*® Faced
with potential cash payouts and a scheme classifying people by income and
tax burden, the court invoked traditional exemption analysis. The limita-

tions were —an essentiiah fheeaurequi site to c
guoted the pensi on dsgunensof public fandspr ohi bi ti on
to other than public purpose s , I and, citing thkat decision,
sistance, afforded in a limited way and without discrimination, to persons

eligible therefor [sic] by reason of a lack of means of their own, is a recog-

ni zed exercise of* tE¢thang therdeptessianera ve power . |
decisions, the court apparently made its own determination that the amount

involved wa¥® Arleamtsomapi epdsal to —returnl s
homeowner s f ail ed as discriminating among taxf

public funds to some taxpayers but not others would clearly constitute dis-
crimiggl%tqion unless sustainable upon grounds of reasonable classifica-
toi S

The one major property tax relief measure to have been adopted was
declared unconstitutional in 1974.3 It was a local-option system under
which cities and towns could adopt a partial exemption from local taxes
(not county or state) for owner-occupied residential property. The court
discussed the public-purpose aspect of the exemption extensively, finding
encouragement of home ownership itself a legitimate public purpose.®*
Thus a means test was not strictly necessary, and the lack of provision for

385. Opinion of the Justices, 110 N.H. 206, 266 A.2d 111 (1970) (per curiam).

386. Id. at 208, 266 A.2d at 113.

387. Opinion of the Justices, 111 N.H. 136, 276 A.2d 821 (1971).

388. Id.at 141, 276 A.2d at 823-24.

389. Id., 276 A.2d at 824.

390. Id.at 142,276 A.2d at 824.

391. Id. This seems to differ from —not unreasonable.l
392. Opinion of the Justices, 113 N.H. 87, 89, 302 A.2d 112, 114 (1973) (per curiam).

393. Felder v. City of Portsmouth, 114 N.H. 573, 324 A.2d 708 (1974).

394. Id.at577,276 A.2d at 710.
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rentersirrelevant®® The previ ous year‘s opinio
to homeowners was distinguished, as t hat s c h eowmedones—di s p
of public welfarel with stnetothase t er i
homeowners i n *F Theseheme, unfottunatly, hachaifatals . |
design flaw. Instead of exempting the first dollars of home valuation, the

statute applied the full tax rate on the first $8,000, exempted the next

$5,000 ($10,000 for taxpayers over age sixty-five), and applied the full tax

rate to the anything higher. The reason for taxing the first $8,000 was to

assure that every homeowner paid some taxes to the community.*” How-

ever, the result was that only those with properties assessed at $8,000 or

less*® paid the full tax rate, which had increased 10% to fund the exemp-

tion.>*® There were other paradoxical effects, but this was suffic i ent : —I n

our view the law is unconstitutional because the minimum valuation provi-

sion discriminates against the poor by unreasonably raising their taxes to

finance tax relief for pefsons owning more

n regardi
l aye[ d]
b

a y whi

b. Exemptions for Economic Development

Exemptions to encourage economic development were once of uncer-
tain constitutionality. In 1929 the court decided Eyers Woolen Co. T.own
of Gilsum* A special act had authoexi zed —the tow
empt from taxation for a term of not more than ten years a new woolen
mill and the machinery to be installed therein proposed to be erected in
said town by or for the Eyer Woolen Mill. “ The actual issue was easy—
the exemption was unique and granted to a named private business, thus
violating the principle of equality.*® However, the court wrote extensively
about broader issues, and much of this dictum argues that industrial devel-
opment was an insufficient pWllic p
ingaprivat e manufacturing cor pdrAdewi on i
years later the court held the same view:

The indirect public advantage of industrial welfare and general
prosperity is not a valid reason for the aid. Even if the public ad-

395. Id.at577-78, 324 A.2d at 710-11.

396. Id.at 578,324 A.2d at 710.

397. Id.at579, 324 A.2d at 711.

398. This was not a tiny class, especially considering that these were 1974 dollars and both mobile
homes and condominiums were covered.

399. Felder, 114 N.H. at 576, 324 A.2d at 709.
400. Id.at579, 324 A.2d at 711.

401. 84 N.H. 1,146 A. 511 (1929).

402. Id.at 3, 146 A. at 512.

403. Id. at 16, 146 at 519.

404. Id.
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vantage takes specific form, such as work for those in need of em-
ployment and without employment dependent on public assistance,
public aid to the employer is a violation of the constitutional prin-
ciple against taxation for private purposes.“®

Eyers Woolen Cdhas been frequently cited for various propositions, but
its view of the legitimacy of aid to industry by uniform, general exemp-
tions was repudiated in the modern era:

The State and its citizens presumably receive direct benefits from
tax exemptions for industrial construction by attracting new indus-
tries into the State and keeping existing industry here, thereby
creating economic growth. Since all industrial uses that meet the
statutory definition may qualify for limited tax exemptions, the bill
does not improperly classify property. The legislature has deter-
mined that the public welfare would benefit from the encourage-
ment of industrial construction in the State and that this may be ac-
complished through the proposed bill. The purpose of stimulating
economic growth is one prdaggmerly within thi
in acting for the welfare of the state.*®

This seems to have replaced an intermediate position that allowed the ex-

emption of i ndustrial facilitkes, but only
p e n s e llecuredattsougls a payment in lieu of taxes, set by a quasi-

judicial body taking into account all relevant factors including —e mp-1 o

mentopportunit i es t o be ct’eated or retained.|

c. Double Taxation

Double taxation has been described as one form of disproportionali-
ty.“® 1t comes in two kinds—constitutional or not. Nineteenth-century
cases on double taxation lost their meaning with the 1903 amendment.
When for a given level of government there was only one rate and valua-
tion for any property taxed, any duplication was unconstitutional. Then
problems arose with questions such as whether the stock of a corporation,
taxed to the shareholder in his town of residence, was the same property as

405. Opinion of the Justices, 88 N.H. 484, 488, 190 A. 425, 428 (1937).

406. Opinion of the Justices, 142 N.H. 95, 100, 697 A.2d 120, 123 (1997) (citations omitted) (involv-
ing municipal tax exemptions for industrial construction); see &so Opinion of the Justices, 144 N.H.
374, 746 A.2d 981 (1999) (involving municipal tax exemptions for electric utility on personal proper-
ty).

407. Eltra Corp. v. Town of Hopkinton, 119 N.H. 907, 914, 409 A.2d 1145, 1149 (1979). Payments
in lieu of taxes (PILOTSs) remain a feature of New Hampshire exemption provisions.

408. Conner v. State, 82 N.H. 126, 130, 130 A. 357, 359 (1925).
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the physical assets of that corporation taxed in their location.*® From the
beginning, however, proportionality has been judged only within taxing
jurisdictions—district, municipality, county, or state.*’ A statewide prop-
erty tax layered on property subject to local taxes is not (and has never
been) disproportional.**!

When the 1903 amendment per mi
pr oper tditioh to taxes oraestates (rather than in place of them), it
necessarily permitted the same property to be taxed in two or more ways
depending on what classes it fit into and the extent to which they over-
|l apped. —Di s pr opor tattaxesard laid intselveeal
ways rather than in one way, is not objectionable, in the absence of some
constitutional prohibition of such procedure. The power to impose dispro-
portional taxes is put beyond question when it is specifically permitted by
const i t ut i on a*? Whatwavoncs dermumcgd. adlan unconstitu-

tional asserti dhisnowpermigdidesepenroutine. power |

Double taxation is now a problem of classification. If a given dollar or
thing fits within or passes through two or more classes, it may constitu-
tionally be subject to two or more taxes if the classes are so defined that
—t he incidence of the two taxe-s
t o % Thil is frequently misunderstood. The court itself took some time
to work out the distinction. It had briefly taken the position that a net prof-
it tax on a business paying gross sales tax would be unconstitutionally
double,*** but, noting that profit was net of expenses (which would include
the sales tax), it later concluded each t ax*
reversed its position.”® The focus is on practical effect rather than tax-
onomy—although the gasoline —t ol I I i s n o ourt rasvsadn
gasoline would have to be exempted from a general sales tax.**” As recent-
ly as 1951, the House of Representatives was concerned that taxing goods
as personal estate in the manufacturing process might be incompatible with
a retail sales tax on the same goods. It was not.**® Nor did the railroad tax

409. The court found that it was the same property. Smith v. Burley, 9 N.H. 423, 427 (1838).

410. See generallfBoston, Concord, & Montreal R.R. v. State, 60 N.H. 87 (1880).

411. Opinion of the Justices, 112 N.H. 32, 35, 287 A.2d 756, 758 (1972) (discussing the homestead
exemptions at state level).

412. Conner 82 N.H. at 130, 130 A. at 359.

413. Robinson v. Dover, 59 N.H. 521, 524 (1880).

414. Opinion of the Justices, 84 N.H. 559, 577, 149 A. 321, 330 (1930), criticized byOpinion of the
Justices, 88 N.H. 500, 190 A. 801(1937).

415. 1d.

416. Opinion of the Justice88 N.H. at 504, 190 A. at 805.

417. 1d. at 805.

418. Opinion of the Justices, 97 N.H. 533, 536- 37, 81 A.2d 845, 849 (1951).

tted

i s

S i nci dence

a t

taxat.i

wa s

ax,
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on tangible property need to be credited against the BPT: —e incidence of
the two taxes is determined by separateanddist i nct “f act or s . |

Difficulties developed with the proliferation of classes of taxable in-
come. The interest and dividends tax first occupied the field. Each pro-
posal to adopt a more general income tax had to deal with it.*> One ver-
sion of the proposed gross income tax of 1949 provided for exempting
income subject to the IDT.*** As the tax was pervasively flawed, the court
did not reach that issue. In 1965, the proponents of a net income tax over-
looked the layering, and the court held that stacking another income tax on
the IDT would be unconstitutionally double.*”? The successful business
profits tax of 1970 excluded from the definition of income any income that
had been taxed under the IDT.**® In all of these cases, the general income
tax rate was different from the IDT. Although the incidence of two classes
of tax might be so similar they could not be stacked, they could still be
sufficiently distinct to justifydi f f er ent r ates. —The Constitu
require the rate of a tax upon net income to be uniform with that of the
existing interest and dividends tax, which is a tax upon certain gross in-
come, now f i*% Sihiladytalthdugh stackdngowad avoided
by allowing a BPT credit, there was no constitutional problem in the dif-
ference between the BPT and the significantly higher tax on electric and
gas franchise income.*”® While capital gains have been held sufficiently
distinct from business profits to be taxed at a different rate, business capital
gains could not be subject to double taxation as both.*?®

There is also potential for double taxation on receipt by a shareholder
(individual or corporate) of dividend income that may have already been
taxed as dividend income of the corporation. This is the reason corpora-
tions are not subject to the IDT itself.*’ Similarly, a parent subject to the
BPT has a deduction for dividends received from subsidiaries also paying

419. Opinion of the Justices, 111 N.H. 210, 212, 279 A.2d 741, 742 (1971).

420. See, e.g.Opinion of the Justice88 N.H. at 500, 190 A. at 801. One income tax proposal in
1971 would have solved the problem by repealing the IDT. Opinion of the Justices, 111 N.H. 136, 137,
276 A.2d 821, 821 (1971).

421. Opinion of the Justices, 95 N.H. 537, 538, 64 A.2d 320, 320 (1949).

422. Opinion of the Justices, 106 N.H. 202, 207, 208 A.2d 458, 462 (1965).

423. Opinion of the Justices, 110 N.H. 117, 120, 262 A.2d 290, 293 (1970).

424. 1d.at 122,262 A.2d at 295.

425. 1d.at 120, 262 A.2d at 293.

426. Opinion of the Justices, 117 N.H. 512, 517, 374 A.2d 964, 966—67 (1977).

427. Conner v. State, 82 N.H. 126, 132, 130 A. 357, 360 (1925). They are still excluded. N.H. Rev.
STAT. ANN. § 77:3 (2008). Partnerships and LLCs are subject to the tax, but distributions to the part-
ners or members are not. N.H. REV. STAT. ANN. § 77:15.
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the tax.*® The BET deals with a similar cascading problem through de-
ductions for previously taxed distributions.**

Thecour t *
differential rates, but sufficiently similar to justify a credit or exclusion to
avoid double taxation, is what made our present combination of the BPT
with a broader business enterprise tax (BET) possible.*®

d. Retrospectivity

The New Hampshire Constitution prohibits retrospective laws. ! A

s position that <classes

coul

ret rospective | aw is one that —t akes

under existing laws, or creates a new obligation, imposes a new duty, or
attaches a new disability, in respect to transactions or considerations al-
ready p“ slmposition of a new taxlbn transactions completed in
prior years is prohibited.**®* However, the taxable event may trigger recog-
niti(jgrl of appreciation attributable to periods prior to the adoption of the
tax.

The few cases on retrospective taxation are fairly recent. At one point
a bare majority of the court advised that a change in the rate of the land use
change tax after the owner had opted for current use valuation would be
unconstitutionally retrospective.”® In a subsequent contested case, the
court unanimously renounced that view and adopted that of the dissen-
ters.**® The taxability of property defined by an act or event is determined
by the law at the time of the act or event, not by some prior law on which
the taxpayer may have relied. As the legislature lacks power to grant an
irrevocable exemption, repealing one cannot be retrospective.”*” However,
a statute may not retroactively annul a contract for a payment in lieu of
taxes that was lawfully authorized when made.**®

428. N.H. REV. STAT. ANN. § 77-A:4(IV) (since repealed); Gen. El ec. Co. v.
458- 59, 914 A.2d 246, 248 (2006).

429. SeeN.H.REev. STAT. ANN. 8 77-E:3(1l), (111).

430. SeesupraPart 11.C.

431. N.H. CONST. pt. |, art. 23 (1784).

432. Woart v. Winnick, 3 N.H. 473, 479 (1826) (internal citation omitted) (quoting Soc'y for the
Propagation of the Gospel v. Wheeler, 22 F. Cas. 756, 767 (C.C.D.N.H. 1807) (No. 13,156).

433. Ca g a mc. & N.H. Dep‘t of Revenue Admin., 126 N.H. 239, 249, 490 A.2d 1345, 1361
(1985).

434. Shangri-La, Inc. v. State, 113 N.H. 440, 442, 309 A.2d 285, 287 (1973).

435. See generallpinion of the Justices, 137 N.H. 270, 627 A.2d 92 (1993), retreaed from by
Tyler Rd. Dev. Corp. v. Town of Londonderry, 145 N.H. 615, 766 A.2d 267 (2000).

436. Tyler Rd. Dev. Corp145 N.H. at 617, 766 A.2d at 270.

437. See generallirs. of Phillips Exeter Acad. v. Town of Exeter, 90 N.H. 472, 27 A.2d 569 (1940).
438. Lower Vill. Hydroelectric Assocs. v. City of Claremont, 147 N.H. 73, 76, 782 A.2d 897, 900
(2001).

Comm'

r

d

be

away

154

or
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One decision has apparently permitted a degree of retrospectivity. In
Estate of Kennett v. Staf8 the legislature had adopted a business profits
tax. The statute became effective April 22, 1970, but by express terms
applied to gross business profits earned after January 1, 1970. The transac-
tions in question were two sales of real estate pursuant to options.*® The
options wer e —e X e, deeds weees ddliveréd mnd recBréed in
February and March of 1970, and payment was received in February and
October of 1970.**" The tax was defined with respect to amounts shown on
federal tax returns. Under applicable federal rules, the sales occurred on
delivery and recordation of the deeds, not receipt of payment.*** Although
the court accepted this determination of the moment of recognition, it still
upheld the levy.**® The business profits tax had been adopted at a special
session called for that purpose.*** It had previously been the subject of
months-long, very public study, and refinement by a legislatively created
task force with participation of more than 300 citizens.** Its reliance on

federal tax calculations imposed achoi ce among retrospectivity:

delay in efficacy, or presumably daunting complexities of proration.*

Faced with the | eautapparantlyufoursd ‘ths levg hoi c e,

fundamentally fair and a practical necessity.*"’

A later proposal to similarly back-date the scope of a gross receipts tax
on electric utilities was declared unconstitutional, although in part because
the utility would have been prevented from recouping its payment through

a rate increase.*® Theco ur t has since tcaasitt ydo uobft

—reasoning Eemuetl*f and idis aimgst certhinly confined
to its peculiar context.

439. 115 N.H. 50, 333 A.2d 452 (1975).

440. Id. at 55, 333 A.2d at 455- 56.

441. 1d.

442. |d.at51-52, 333 A.2d at 453.

443. Id. at 53- 55, 333 A.2d at 454- 56.

444. Id. at 53- 54, 333 A.2d at 454.

445. 1d.

446. Id.

447. The elaboration of the long, public gestation of the tax with its heavy investment of time and
talent is superfluous except as tacit argument for fairness (no surprise) and against disrupting imple-
mentation with a judicially shortened tax
offered ten years later by a skeptical court. Ca g a Inc. vs N.H. Dep‘t of Revenue Admin., 126 N.H.
239, 249- 50, 490 A.2d 1345, 1362 (1985).

448. Opinion of the Justices, 123 N.H. 349, 354, 461 A.2d 132, 135 (1983).

449. Ca g a imad 26 N.H. at 249, 490 A.2d at 1362.

(o]

r

t he

tohne t
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wor se.
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5. Summary of Changes in the Modern Era

The modern era opened with approval of a product-specific sales tax
shocking to judges steeped in the philosophy of earlier times. To justify
this change, the court drew on sweeping language about the legislative
power of classification based on the pre-1903 single-rate system. It tenta-
tively undertook to define th® —the | egal 1
under the power given in 1903 and skeptically deflected proposals for dif-
fering taxes on the sale of sub-classes of ordinary goods or services. The
suggestion that there might be some basic form of sales tax was last sig-
naled in 1971." The notion that there were a few broad classes of taxes
within which rates and valuation methods must be uniform*? disappeared
after 1951.*® The income tax opinions validated numerous classifications
with differing rates, nféThedldpropp-equi ri ng a —r
sition thattcar[ba inddel propporioxrak raust belsa as-
s e s §°éad een stood on its head. It now seems no tax levied on a dis-
tinct class need be proportional to any other. Only when the court has con-
sidered two income classes to be essentially the same*® or found a class
irrationally under-inclusive® has it constrained legislative discretion in
creating classes of taxable property. While sometimes treating exemptions
in the old way, as indirect expenditures to be justified under the protective
power,**® the court more often treated exemption as a variety of classifica-
tion, justifiable on any rational ground,*™® sometimes even presuming an
unstated rational ground.*®® Thi s peri od al so saw greater r e

450. Havens v. Att'y Gen., 91 N.H. 115, 117, 14 A.2d 636, 638 (1940).

451. Opinion of the Justices, 111 N.H. 131, 132, 276 A.2d 817, 818 (1971).

452. —[ A] |1 taxes of a given class must be |l aid at a common
inheritance taxes . . . [and] thetax at i o n o fOpimion of theWestices, B2 N.H. 561, 570, 138 A.

284, 289 (1927); accordOpinion of the Justices, 84 N.H. 557, 571, 149 A. 321, 327 (1930).

453. —A 1 | income taxes mus tOpirioeof thealustides, 87tN.Ha543c565mmon r at e . |

81 A.2d 851, 853 (1951).

454. N. Country Envtl. Servs. v. State, 157 N.H. 15, 19, 943 A.2d 786, 790 (2008); seeOpinion of

the Justices, 117 N.H. 512, 518, 374 A.2d 964, 968 (1977) (capital gains at differing rate); Opinion of

the Justices, 110 N.H. 117, 124, 262 A.2d 290, 296 (1970) (approval of the BPT). The shift from New
Hampshiite'onaltrddanguage (just distinction, just ground) to
inCa g aImd Seel26 N.H. at 246, 490 A.2d at 1359.

455. Thompson v. Kidder, 74 N.H. 89, 96, 65 A. 392, 396 (1906).

456. Opinion of the Justices, 123 N.H. 344, 347, 461 A.2d 129, 130 (1983); Opinion of the Justices,

123 N.H. 296, 302, 460 A.2d 93, 98 (1983).

457. Verizon New England, Inc. v. City of Rochester, 156 N.H. 624, 639, 940 A.2d 237, 244 (2007);

Cag a nlocs 126 N.H. at 246, 490 A.2d at 1359.

458. —[ A] public benefit conferred by the ekRemption may be su
re Town of Bethlehem, 154 N.H. 314, 324,911 A.2d 1, 9 (2006). See als®pinion of the Justices, 144

N.H. 374, 382, 746 A.2d 981, 987 (1999) (upholding exemption as a permissible public expenditure).

459. See, e.g.N. Country Envtl. Servs157 N.H. at 20, 943 A.2d at 790; Smith v. N. H. Dep‘t of
Revenue Admin., 141 N.H. 681, 687, 692 A.2d 486, 491 (1997).

460. Opinion of the Justices, 110 N.H. 117, 124, 262 A.2d 290, 296 (1970) ( —mi ght he t hought I)
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for recovering the costs of governmental activity, and judicial elaboration

of the constitutional borderline between permitted fees and unconstitution-
ally structured taxes.*®*

I11. A MODERN APPROACH: SORTING OUT THE CONCEPTS

Limits on the |l egislature’stopower s, bot h
taxation, are rooted in particular constitutional passages and concepts.
Giventhefounder s di scursive styl e, the passage

the concepts are expressed in differing terms. A problem can often be ap-
proached in several ways. For example, a highly selective tax may be at-
tacked as violating equal protection, lacking reason, creating an improper
classification, and being disproportional. An exemption may similarly be
attacked on all those grounds, as well as for being an application of public
resources to private purposes.

Arguments by litigants and questions from the other branches of gov-
ernment take any of these approaches, singly or in combination. Conse-
guently, some of thecour t * s opi nions address a problem
common grounds,*® while others blend the arguments in conclusory lan-
guage or cite constitutional provisions and lines of cases en masse. There
are nearly two centuries of judicial gloss. In the nineteenth century, the
court created a workable synthesis faithful to the founder s
language. The constitutional amendment of 1903 was irreconcilable with
part of that synthesis, but, as it labored for decades to resolve the resulting
tension, the court cited the old cases and used the same language in an in-
creasingly different context. Key words have been repeatedly used in mul-
tiple senses. What follows is an effort to distinguish and describe the cur-
rent applications of the most important concepts and restate them more
simply.

phil osophic

A. Public Purpose, Equiy, Reason

The first question arisingwh en a tax is i mpmsed is —whet
463

pose of such burden may ™ pFruopehrelry, b acjdnsi de

461. See,egD‘ Ant oni V. comm‘r , N. H. Dep*t of Heal th & Human Ser
A.2d 177, 180 (2006). The scope and limits of non-tax revenue powers will be addressed in a forth-

coming article.

462. For example, see In re Town of Bethlehemwhere the town rested its equality arguments on part

I, article 10, neglecting articles 1 and 12. 154 N.H. at 318, 911 A.2d at 4.

463. Eyers Woolen Co. v. Town of Gilsum, 84 N.H. 1, 10, 146 A. 511, 516 (1929) (quoting Berlin

Mills Co. v. Wentworth's Location, 60 N.H. 156, 157 (1880))
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taxation mifsHowee eequat{.ell] qual protection pe
cations that are reasonable and not arbitrary and have a rational relation to
the public purpose sought to be achieved by the legislationinv o | V& i . |l
actual cases, these three concepts are inextricably related. A rational dis-
tinction made for a public purpose does not violate the principle of equali-
ty. Conversely, if a tax or exemption treats similarly situated persons dif-
ferently, it either improperly favors one class for private benefit (violating
several articles of the Bill of Rights),*® or is irrational (violating the limit
on legislative power in part 11, article 5),*°" or both. If a particular tax is
irrational, it either lacks a public purpose, or unequally burdens those sub-
ject to it, or both.*®
Respect for the legislative branch and the presumption of validity
mean that the reason and public purpose requirements are often phrased in
the negati ve. A distinction or classificat
proposed selection is not arbitrarily made or for the sole purpose of prefer-
ring some t ax ff’aGoepling theste sequicemente permits * |
the court to avoid impugning legislative motives while preventing invi-
dious discrimination. Thus, in Claremont School District v. Gomgor,*
the court conceded that the stated legislative motive for a transitional ex-
emption from the statewide school tax to taxpayers of some towns (avoid-
ance of foreclosures, bankruptcies, etc.) was a proper purpose.””* Howev-
er, to extend the exemption to everyone in
rather than the minority who might face hardship from an immediate tax
increase was —so0 arbitrary as to serve no u
and —unr &asonabl e. |
Similarly, tax relief for low and moderate income homeowners was
—directed towar d a | e grelderi vm&ityeof publ i c pur p

464. State v. Pennoyer, 65 N.H. 113, 114, 18 A. 878, 879 (1889) (citing seventeen prior cases).
465. Opinion of the Justices, 137 N.H. 270, 277, 627 A.2d 92, 96 (1993).

466. N.H. CoNnsT. pt. I, art. 1 (1784) ( —[ G] over nment . . . i Meptli tuted for the gen
art. 10 (—Government being institut eidtereftooroft he common benefi
any . . . id.Iptal,sars. 12dekplaimirg that fdiroxection and taxation are reciprocal); id. pt.

Il, art. 6 (confining taxameinotnl )t.o the —public charges of gove
467. Id.pt. Il, art. 5 (authority granted to generalc our t —t o make . . . reasonable | aws

proportional and reasonable assessme n't s, rates, and taxesl).

468. At the hypothetical extreme these concepts logically could separate. A wholly irrational tax
might be levied on all, or a rational one for an illegitimate purpose, but the general rule seems sufficient
for the decided cases and any that could be reasonably anticipated.

469. Opinion of the Justices, 144 N.H. 374, 383, 746 A.2d 981, 988 (1999). This quotation is found
in at least four other Opinions of the Justices. Opinion of the Justices, 142 N.H. 95, 99, 697 A.2d 120,
123 (1997); Opinion of the Justice437 N.H. at 275, 627 A.2d at 95; Opinion of the Justices, 97 N.H.
543, 544, 81 A.2d 851, 852 (1951); Opinion of the Justices, 97 N.H. 533, 536, 81 A.2d 845, 849
(1951).

470. 144 N.H. 210, 744 A.2d 1107 (1999).

471. 1d.at216-17, 744 A.2d at 1111.

472. 1d.
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Portsmoth,*”® but the mechanism irrationally discriminated against those
very groups.** A dubious proposal to exempt wine and liquor dealers
from the business profits tax could be defl
reasonl had yé&t been articul ated.
While public purpose/reason analysis is routine in challenges to ex-
emptions, it occasionally defeats a tax. Utilities seem to inspire particular
legislative attention. They may, of course, be separately taxed on their
franchises, their income,*”® or their gross receipts.”’”” The tax, however,
must be rational. In 1957, the franchise tax on electric utilities was de-
clared unconstitutional on the sole ground that the statutory valuation for-
mula (which guaranteed over VvdRAuation) was
later proposal to levy a state property tax on electric plants capable of ge-
nerating 500 megawatts or more would have reached only one facility, the
Seabrook nuclear plant.*”® While the court speculated that nuclear power
generation might justify a special classification, capacity alone did not, and
—i n the absence of a just reasonl for sepa
was unconstitutional.*®
In 1982, a lucrative administrative interpretation of the utility income
tax had to be overturned because its application would mean the statutory
formula would —not bear a rat¥ional relatio
When the City of Rochester taxed Verizon N
ways without taxing similar use by other utilities, it lost on equal protec-
tion despite the application of minimum scrutiny.*** The city had offered,
andthecour t could conceive of, —nso rational re
ingll the tax and no —l egitimate government a
di sparatéd®treat ment . |
These requirements operate within taxing districts. So long as they are
uniform in the taxing district,*** taxes and exemptions can be subject to

473. 114 N.H. 573, 324 A.2d 708 (1974).

474. |d.at578- 79,324 A.2d at 711.

475. Opinion of the Justices, 115 N.H. 306, 309, 339 A.2d 450, 452 (1975).

476. See generallppinion of the Justices, 101 N.H. 549, 137 A.2d 726 (1958).

477. See generallppinion of the Justices, 123 N.H. 349, 461 A.2d 132 (1983).

478. Pub. Serv. Co. of N.H. v. State, 101 N.H. 154, 162-63, 136 A.2d 600, 606—-07 (1957).

479. Opinion of the Justices, 118 N.H. at 34546, 386 A.2d at 1275.

480. Id. at 346, 386 A.2d at 1275.

481. In re Public Service Co. of N.H., 122 N.H. 919, 925, 451 A.2d 1321, 1325 (1982).

482. Verizon New England, Inc. v. City of Rochester, 156 N.H. 624, 631, 940 A.2d 237, 244 (2007).
483. Id.

484. Opinion of the Justices, 144 N.H. 374, 380, 746 A.2d 981, 986 (1999) (municipal exemptions
for utility personal property); Opinion of the Justices, 142 N.H. 95, 97, 697 A.2d 120, 122 (1997)
(municipal exemptions for industrial construction).
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local option. The legislature frequently provides that cities and towns may
adopt particular exemptions from local taxes.*®

No unconstitutional delegation of authority results when the legis-
lature establishes the terms of a general act, but leaves the deter-
mination of whether it shall have the force of law to the governing
bodies of the localities to be affected or to the people themselves.
Constitutionally mandated requirements for uniformity and equali-
ty of taxation would not be violated should less than all cities and
towns adopt the optional exemptions provided by the bill, with a
resulting uneven system of taxation.*®

B. Proportionality

Proportionality is used in different ways in the cases, inviting confu-

sion. Sometimes itreferstopartl,ar t i cl e 12: —Evetry member of

munity has a right to be protected by it, in the enjoyment of his life, liberty,

and property; he is therefore bound to contribute his share in the expense

of such pr Smitew Newdlampdhire Départment of Revenue

Administrationthecour t s ai d literdly imposps a ieguiemest —

of proportionality of a taxpayer's portion of the public expense, according

to the amount of his taxable estate, and requires that similarly situated tax-

payers be t r® Batadodcally, hoeeves thensame dpinion

continues that — tricfly speaking, the rule of equality and proportionality

does not apply to the selection of the subjects of taxation, provided just

reasons exi st f &% Thus, bnekind e prepartiorialilyn made . |

is constitutionally required, but another is not. The state and current court

have not been well served by loose use of the word in many older opinions.
—Proportionalityl or —disproportionatel a

four senses: (1) equal protection claims about selection and classification

of the subjects of taxation or exemption; (2) the requirement of uniform

rates and valuations in the design of a particular tax; (3) the possible re-

guirement that different taxes of the same type have the same rate; and (4)

485. E.g, N.H. REV. STAT. ANN. § 72:1-c (2008) (optional collection of Resident Tax); N.H. REv.
STAT. ANN. § 72:28 (standard and op t i on a l Vet erMH REV. STRmR ANN. € 72R%ai t ) ;
(surviving spouse); N.H. REV. STAT. ANN. 8§ 72:37-b (exemption for the disabled); N.H. REV. STAT.
ANN. § 72:62 (exemption for solar energy systems); N.H. REV. STAT. ANN. § 72:66 (exemption for
wind-powered energy systems); N.H. REV. STAT. ANN. § 72:76 (property tax exemption for new com-
mercial or industrial uses).

486. Opinion of the Justiced42 N.H. at 100- 01, 697 A.2d at 124 (citations and quotation marks
omitted); accordOpinion of the Justice444 N.H. at 379, 746 A.2d at 986.

487. 141 N.H. 681, 686, 692 A.2d 486, 491 (1997) (citation and internal quotation marks omitted).
488. 1d. The Court quoted this language as recently as 2008 in North Country Environmental Sec-
es 157 N.H. 15, 19, 943 A.2d 786, 790 (2008).
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taxpayer challenges to their assessments under a tax that is constitutional
but misapplied in their cases.

Since 1903, part I, article 12 should be primarily understood in the first
of these senses, although it has some bearing on the fourth. While the pro-

vision that each —contribute his sharel is
in taxation, it does not contain the word proportionality. There is no for-

mula by which a just —shareltyandd the expense
propertyll can be calcul ated. c-Rel ative benc

tion, ability to pay, practicality of enforcement, costs of collection, etc.,

lurk in this general expression of the social contract. Balancing these fac-

tors —i s not “8 judicial guestion. |
Under the single-rate system, the court could force a sort of overall

proportionality once the legislature selected the objects of taxation, but it is

impossible in a system of layered classes. This provision is now simply an

emphatic and specific expression of the general principle of equality found

in other parts of the Bill of Rights.** Translating it into proportionality

adds nothing to public purpose, equal treatment, and reason. —Fhe reasons

which may justify the use of the selective power as to the subjects for taxa-

tion may be as various as the motives which induce any rational act i ¢*h , |

and —simil ar | )y naisttyatheed ttfexapaeyderss mi | ar |l y. |
The second sense is a textually-based and distinct limitation. Article 5

of part Il actually uses the word proportional, empowering the legislature

to —i mpose and | evy proportional and reaso

taxe s . . . A This provi stiucgureofhas al ways be

particular tax laws. Except for polls, all taxes are on property. Part Il,

article 5 proportionality requires taxes to be proportional to the value of the

property—i.e., ad valorem. That requires a uniform rate and uniform valu-

ation.”®® The rate may not be varied on the basis of a personal characteris-

tic of the taxpayer such as relative wealth™®™ The wor d —r dasonabl el qua

fies the mathematical requirement, authorizing exemptions for just

cause.”® This is one source of confusion. An unjustified exemption vi-

489. Morrison v. Manchester, 58 N.H. 538, 555- 56 (1879).

490. Seeg.g, N.H. ConsT. pt. I, arts. 1, 2, 10 (1784).

491. Opinion of the Justices, 94 N.H. 506, 509, 52 A.2d 294, 296 (1947).

492. Starr v. Governor, 148 N.H. 72, 74, 802 A.2d 1227, 1229 (2002).

493. InreTown of Rindge (N.H. Dep‘t of E8192(2008); Servs. ), 158 N. H.
N. Country Envtl. Serysl57 N.H. at 19, 943 A.2d at 790; Opinion of the Justices, 144 N.H. 374, 378,
746 A.2d 981, 985 (1999); Opinion of the Justices, 142 N.H. 95, 101, 697 A.2d 120, 124 (1997); Smith
A N. H. Dep‘t of NR.631,6861868 692AA 2t #86, 490 (19973, Dpinion of the
Justices, 131 N.H. 640, 643, 557 A.2d 273, 275 (1989).

494. Opinion of the Justices, 99 N.H. 525, 527, 113 A.2d 547, 548 (1955) (basing state income tax on
a percentage of federal tax paid discriminates among taxpayers).

495. See generallyOpinion of the Court, 4 N.H. 565 (1829), criticized by Trs. of Phillips Exeter
Acad., 90 N.H. 472, 27 A.2d 569 (1940).
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olates part Il, article 5 proportionality, but exemption is often conflated
with classification of property (part Il, article 6) or approached as merely a
matter of equal protection. If the same criteria and standards of review
prevailed in all cases, this untidiness would be harmless. However, as ex-
plained below, some exemptions are based on the protective power, includ-
ing some defined by personal characteristics that are forbidden as bases for
a classification of property. It is also possible that different standards of
review are or should be applied in these different contexts.

The third sense, that different taxes of the same type have the same
rate, may be obsolete. At one time, the court held that there were classes

of t axes, and that —al | t axes
rat®%e—The object in requiring th
the imposition of *%altyas sipas reterithoas
1951 that —[a]ll income t d&%batshe-

reafter the types of income taxable at different rates multiplied as the court
approved various classifications.””® In evaluating possible taxes on sales of
goods or services, the court seems to have resolved the issue by merging
the concept of classes otaxeswith classification of propertyo that all
property not properly distinguishable would necessarily be taxed propor-
tionally because it would have to be in one class.*® As part Il, article 6
speaks only of classes of property, not classes of taxes, this seems the cor-
rect approach.

The fourth use of proportionality in the tax cases involves dispropor-

tionate assessment of a taxpayer

abatement, the taxpayer must show his appraisal is above the average of
other property of the same class in the taxing district.®* The process dates
back to the nineteenth century when the court treated uniformity, equality,
and proportionality as general principles without specifying particular con-
stitutional provisions.®® This usage could be grounded in part | or part Il

496. Opinion of the Justices, 82 N.H. 561, 570, 138 A. 284, 289 (1927).

497. Id.at567, 138 A. at 288.

498. Opinion of the Justices, 97 N.H. 543, 545, 81 A.2d 851, 853 (1951).

499. See supr®arts 11.D.4 & 7.

500. Opinion of the Justices, 111 N.H. 206, 209, 278 A.2d 348, 350 (1971); see alsdOpinion of the
Justices 97 N.H. at 546, 81 A.2d at 853.

501. In re Town of Sunapee (N.H. Bd. of Tax & Land Appeals), 126 N.H. 214, 217, 489 A.2d 153,

155 (1985); Berthiaume v. City of Nashua, 118 N.H. 646, 648, 392 A.2d 143, 144 (1978); Rollins v.

City of Dover, 93 N.H. 448, 450, 44 A.2d 113, 114 (1945). The modern cases involve real estate, but

the principle would also apply if, for example, a particular railroad or utility franchise or income stream

were overvalued in comparison to others. See, e.g.Wyatt v. State Bd. of Equalization, 74 N.H. 552,

554, 70 A. 387, 389 (1908).

502. Eg,Amoskeag Mfg. Co. A City of Manchest
constituti on a;Ameskeah Eifg. €d. v. @ity of Manchdstsr,I7Q N.H. 200, 204, 46 A.

470, 472 (rstBubioda)ruleofequdl @ tcyo requires a proportional

Last Printed: 5/22/2002 1:17:00 PM
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of the constitution, but it deals only with the application of proportionality
to the administration of a valid tax, not a limit on legislative authority. The
distinction was recently made in Verizon New England, Inc. v. City of
Rochesterwhere the tax failed on equal protection grounds as irrationally
under-i ncl usi ve without any need sto show that
ment was disproportionally high in comparison with the average rate for
other taxpayers.”®

The term proportionality seems best confined to the second and fourth
senses in which it is used: the requirement of uniform rates and valuations
in the design of a particular tax, and taxpayer challenges to their assess-
ments under a tax that is constitutional but misapplied in their cases.

C. Selection and Classification

When all taxes but polls were on estates, at one rate and uniform val-
uation in each taxing district, the legislature had one choice—to tax or not.
Excises were forbidden, but in selecting property subject to taxation, legis-
lative discretion was supreme and limited only by a requirement that it be
—r e a s 0°h Ashihe @nstitution prohibits any taxation without legisla-
tive authority,” the limit was largely theoretical in some cases because the
state supreme court ‘inslusiee tax was (amgre-i on f or an u
mains) to strike down the entire tax.>® It could strike an express exemp-
tion (leaving the general taxing provision in place), but not a tacit one.>”’
Consequently the old cases tend to treat the selective power as practically
absolute.®
In the modern era the real property tax remains inclusive, subject only
to express exemptions.”®® Other levies occur under specific statutes defin-
ing the property to be taxed. Some of these treat personal property as real-
ty for taxation purposes, which is permissible.*’® The modern cases still
refer to the —selection of the subjects of

503. 156 N.H. 624, 629, 940 A.2d 237, 242- 43 (2007).

504. See generallPpinion of the Court, 4 N.H. 565 (1829).

505. N.H. CONSsT. pt. |, art. 28 (1784).

506. See generallfyers Woolen Co. v. Town of Gilsum, 84 N.H. 1, 28-29, 146 A. 511, 525 (1929).
507. Id.

508. See, e.gBrewster v. Hough, 10 N.H. 138 (1839).

509. N.H.REV. STAT. ANN. § 72:6 (2008).

5100 —[ T] he Legislature, by proper classification, has the po
nalty for the purposes of taxation, though it is real estate by the common law and for all other purposes,
and vice versa.l Kol odny v. L a ¢ o paccardin r@ BownN. H. 337, 338, 72

of Pelham, 143 N.H. 536, 538, 736 A.2d 1223, 1225 (1999).
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classification under part 11, article 6 as amended in 1903.>** The require-
ments in principle are the same—taxation only of property and reason in

selection. The |l egislature has

—br oad

ble or non-taxable based upon a classificationof t he property* s
but not based upon a clas%ification
Theoftr epeat ed prohibition *nat axdpassi fication

er 3ot —p &rissadooseahd misleading way of describing what
remains of the prohibition on excise taxes. To tax (or exempt) ownership,
sale, severance, receipt, expenditure, etc., of a particular class of property
necessarily classifies the taxpayers who do those things. The tobacco tax
classified sellers or purchasers of tobacco. Denial to private landfill opera-
tors of an exemption for pollution control facilities classified the operators.
Both were perfectly constitutional.™™® Yet a tax on apples put into com-
merce was an unconstitutional occupation tax,**’ as was one on milk distri-
bution.>™® There is more to this than minimum-rationality equal protec-
tion—all of the distinctions are in some sense rational.

Taxation that meets the requirements of public purpose, equality, and
reasoncan still fail
narrower than it is in ordinary economic regulation, because the legislature

may only tax —poll s, e s t & tPersexcisea n d

taxes remain ultra vires Since 1903, some of the appearance and effect of

New Ha mgialsi r e’ s

K i

of

ol

ot her

powe
nd or
t he

assi f

cl a

the forbiddenexci se can be achieved byoclassificatic
may not

tion, | but not al | . The stat a-
tion, nor some act. Charges on those things must be justified under some
other power, such as cost recovery fees or police power penalties.® How-
ever, the state may identify a class of property defined in part by some
event and require a person associated with that property and event to pay
the tax.

511. N. Country Envtl. Servs. v. State, 157 N.H. 15, 19, 943 A.2d 786, 790 (2008); Smith v. N.H.
Dep‘ t enoefAdnitne 141 N.H. 681, 687, 692 A.2d 486, 491 (1997).

512. N. Country Envt|.157 N.H. at 19, 943 A.2d at 790 (quoting Smith 141 N.H. at 686, 692 A.2d at
491).

513. Id.; see alsoOpinion of the Justices, 123 N.H. 344, 348, 461 A.2d 129, 131 (1983) (quoting
Opinion of the Justices, 84 N.H. 559, 569, 149 A. 321, 326 (1930)).

514. Opinion of the Justices, 106 N.H. 202, 206, 208 A.2d 458, 461- 62 (1965) (quoting Opinion of
the Justices 84 N.H. 559, 569, 149 A. 321, 326 (1930)).

515. New York Life Ins. Co. v. Sullivan, 89 N.H. 21, 28, 192 A. 297, 301 (1937).

516. SeeN. Country Envt].157 N.H. at 26, 943 A.2d at 795 (privately operated landfills); Havens v.
At tGeny 91 N.H. 115, 116,14 A.2d 636, 637 (1940) (tobacco).

517. Opinion of the Justices, 95 N.H. 555, 556, 65 A.2d 876, 877 (1949).

518. Opinion of the Justices, 98 N.H. 527, 529, 96, A.2d 733, 734-35 (1953).

519. N.H. ConsT. pt Il, art. 6 (1784).

520. The principal non-tax revenue powers will be the subject of a forthcoming article. They are

subject to their own constitutional limits on structure, amount, purpose, etc. See, e.g.D‘ Ant oni V.
Comm' r , N. H. Dep‘t of Health aa7d(20086).man Servs. 153

N.

H.

dire

655,
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There are two ways taxes may fail as classifications of property no
matter how rational they are in the equal protection sense. The most ob-
vious is to make taxability or tax rate depend on a characteristic of the tax-
payer unrelated to the definition of the class of property. Thus, taxing the
income of only corporations is forbidden.®® Graduation is forbidden—it
amounts to classification on the basis of wealth rather than qualities of the

taxed prope r t y . —Anotthessustainedehareyuport aay theory that

the richer one is the higher his tax rate should be. All taxes on like proper-

ty and for | i ke p% Taationefdbusiness prdfits be equal . |

t hat would vary with the | aboxkx intensity of
payer‘s size ofr | egal structure would unc

classes of taxpayers, paying differing rates of tax on essentially the same
cl ass o f* Phisbapnething 4 dolwith the number of taxpayers
linked to the property. Taxing unusual forms of property that may be uni-
guely valuable to only one or a few persons in a particular business is not
necessarily an improper classification.” Nor is taxing a type of property
distinctively used by only two entities in the state.®® The state supreme
court is —mot concerned wititiculirhe number of
group, but with whether the distinction drawn between the taxable and
nontaxable properties is a proper one, in that it is sufficiently inclusive to
createdist i ncti v cl asses. |
The other form of forbidden excise involves under-inclusive classifica-
tion—a tax on property used in or generated by a particular industry or
group that is not sufficiently and meaningfully distinguishable from similar
property of other industries or groups. This is why the apple and milk tax-
es were forbidden —occupattihchonib t axes. Wh i
essential to preserving a fundamental constitutional limit, at least with re-
gard to commodity taxes, it is not easy. Commercially produced apples
were too narrow a class,*®’ but severed timber was not.**® Receipts on sale
of bottled soft drinks were once approved as a class,”® but the income of
milk distributors apparently was not.**® Tobacco sold for human consump-

521. Opinion of the Justices, 111 N.H. 206, 209, 278 A.2d 348, 350 (1971).

522. Opinion of the Justices, 99 N.H. 525, 527, 113 A.2d 547, 548 (1955) (internal quotation marks
and citations omitted) (quoting Opinion of the Justices, 84 N.H. 559, 571, 149 A. 321, 328 (1930)).
523. Opinion of the Justices, 123 N.H. 296, 302, 460 A.2d 93, 97 (1983).

524. SeeTenn. Gas Pipeline Co. v. Town of Hudson, 145 N.H. 598, 604, 766 A.2d 672, 677 (2000)
(pipeline easement).

525. SeeN. Country Envtl. Servs. v. State, 157 N.H. 15, 28, 943 A.2d 786, 797 (2008) (privately
operated landfills).

526. Id.at 20,943 A.2d at 791.

527. Opinion of the Justices, 95 N.H. 555, 556, 65 A.2d 876, 877 (1949).

528. Opinion of the Justices, 84 N.H. 559, 575, 149 A. 321, 329 (1930).

529. Opinion of the Justices, 94 N.H. 506, 509, 52 A.2d 294, 296 (1947).

530. Opinion of the Justices, 98 N.H. 527, 529, 96 A.2d 733, 73435 (1953).
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tion and refined petroleum products are in classes by themselves.®* The
state supreme court hdagerof eqatieggyed!l v warned
narrow classification, a>ampgropsspon occupati o
als for narrow sales or service taxes seem to have waned. However, if they
recur, the state supreme court may have to again take up the sketchy law
on the — egaf ckqs 8 Thabagmageobte deti-
sions along this difficult boundary has ranged from broadly deferential to
legislative discretion to harshly peremptory.
Most classifications are justified at the equal protection level as ration-
al distinctions with a public purpose. However, the limitation of taxing
authority to classes of property is an additional restriction. Classification
turning on personal characteristics unrelated to the property taxed is only
permissible through police power exemptions, as described below. Narrow
classification by specific products, services, or industries is inherently sus-
pect, and the state supreme court has in fact required something more than
minimum rationality to avoid it being treated as an impermissible occupa-
tion tax.

D. Exemptions

While some exemptions are a form of classification, some are not. Itis
better to keep the terms distinct. As described in the cases, exemptions can
be tacit or expressed. Expressed exemptions may be justified as matters of
administrative practicality, as a way of defining a class of taxable property,
as a way of avoiding double taxation (which is a special case of the classi-
fication power), and as exercises of the police/protective power. All of
these must meet the requirements of public purpose, equality, and reason,
but only the last may legitimately discriminate on the basis of personal
characteristics unrelated to the definition of the property taxed or ex-
empted.

Tacit exemptions are thosenotitompl i cit in th
levy a tax. Given the nineteenth-century practice of levying the tax on
estates both inclusively (real property) and exclusively (personal property)
it is understandable that from the earliest times the state supreme court has
sometimes referred to this as a form of exemption, but it led to an unre-
solved tension in the cases because at least some express exemptions were
treated very differently.

531. Opinion of the Justices, 114 N.H. 174, 178, 317 A.2d 568, 570 (1974) (petroleum).

532. Opinion of the Justices, 111 N.H. 131, 135, 276 A.2d 817, 820 (1971) (quoting Opinion of the
Justices, 97 N.H. 546, 548, 81 A.2d 853, 855 (1951)).

533. Havensv. Att'y Gen., 91 N.H. 115, 117, 14 A.2d 636, 638 (1940).
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Tacit —exemptionl by silently
is an exercise of the power to select and classify. The line of cases saying
selection of some property for taxation is not an exemption of other proper-
ty is the better guide.®® Referring to silence in the tax statutes as an ex-
emption was harmless before 1903, but now it adds confusion to the analy-
sis of exemptions. Tacit exemption is simply a matter of selection and
classification. The appropriate analysis has only two levels—the selection
of the objects of taxation must meet the requirements of public purpose,
equal treatment, and reason, and it must define a distinct class of property
without resort to unrelated personal characteristics of the taxpayer. Defin-
ing a class of property with a stated exclusion, for example all income over
$2,000, is not a tacit exemption.>®

Small express exemptions are sometimes permitted as matters of ad-
ministration and practicality.>® Most other exemptions are now treated as
exercises of the classification power, whether in the usual form of exemp-

tions, or as —deduct i*0 Definingdastgs of st ment s

property by carving out or adding back sub-classes is a natural and effi-
cient method. However, add-backs or exceptions from exemptions can
misdirect attention. This was recently illustrated in North Country Eni
ronmental Services v. Stafé The taxpayer operated a landfill—it had
previously taken advantage of an exemption for pollution control facilities
from the real property tax.>** In 2006 the legislature amended the relevant
exemption statute prospectively to except privately owned landfills.>** The
taxpayer, one of only two in the state then affected by the statute, argued
discrimination and disproportion, but the state supreme court held that pol-
lution-control facilities associated with landfills were a distinct class of
property based on use, and that denial of exemption was rationally related
to a declared legislative purpose to discourage that method of waste dis-
posal.>* As reasonable as this approach was, it seems more a response to

534. —T h e -assessmrent of other classes of property would not be an exemption of any class of

excl

peop | e . | Morrison v. M@8A%r hester, 58 N.H. 538, 556

535. Opinion of the Justices, 82 N.H. 561, 570, 138 A. 284, 290 (1927).

536. SeeOpinion of the Justices, 88 N.H. 500, 510, 190 A. 801, 808 (1937) (implying that a nominal
amount of an estate could be exempted, presumably because it would not be worth the costs of collec-
tion)scoukdtddion tax stamps allowed to whol
evasion and increase efficiency of supervision. Havens 91 N.H. at 119-20, 14 A.2d at 639. An ex-
emption to compensate retailers for collecting sales tax was permissible although not required. Opinion
of the Justices, 97 N.H. 533, 539, 81 A.2d 845, 851 (1951).

537. Opinion of the Justices, 132 N.H. 777, 783, 584 A.2d 1342, 1346 (1990) (quoting Opinion of the
Justices, 131 N.H. 640, 642, 557 A.2d 273, 275 (1989)).

538. 157 N.H. 15, 943 A.2d 786 (2008).

539. In re Town of Bethlehem, 154 N.H. 314, 324-25, 911 A.2d 1, 9-10 (2006).

540. N. Country Envt].157 N.H. at 17, 943 A.2d at 789.

541. Id. at 24-25, 943 A.2d at 794.
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thetaxpayer ‘s sense of gholdirg.vTaeaexception
simply restored the taxability of the property at the same rate as all other
realty. The real question was whether the remaining exemption for other
sorts of pollution control facilities was constitutional. If there were a prop-
er purpose in encouraging them as a distinct class, a reason to discourage
other activities was superfluous.

Perhaps most exemptions other than those to avoid double taxation are
grounded in the protective/police power. Their effect is to encourage cer-
tain activity or aid particular persons. It may not matter if those exemp-
tions designed to encourage certain uses of property are treated as classifi-
cations, but there are some express exemptions that should not be. Exemp-
tions based on personal characteristics unrelated to the taxed property—
age, wealth, disability, family relationship, form of business organiza-
tion—are not exercises of the power to select objects of taxation. It is axi-
omatic that the power to classify and select objects of taxation is confined
to property: —t he | egi sl atur ea-
t i &“n Tating or not on the basis of personal characteristics or activities
unrelated to the taxed property is at the heart of the forbidden excise pow-
er. Taxing the wealthy as such may be progressive, but it is unconstitu-
tional in New Hampshire. The state supreme court long ago observed that
a guantitative exemption to an income tax could be forbidden graduation,
and a t ax stedhareiupon anytieeorysthat the richer one is
the higher his®tax rate should

Personal exemptions have historically required an explicit protective
power justification, such as relief of actual poverty, and the state supreme
court has usually made an independent judgment about the effect of the
exemption.® Yet the modern state supreme court has sometimes applied
the minimal scrutiny that originated in generic classification cases to per-
sonal exemptions.> The difference is shown in the treatment of age-based
exemptions to the IDT in 1963. The state supreme court made do with a
vaguerefer ence t o —some common attr
simply listed a series of statutes that drew lines for various purposes at age

542. Id.at 23,943 A.2d at 793.

543. Opinion of the Justices, 84 N.H. 559, 571, 149 A. 321, 328 (1930). Quantitative exemptions
always introduce graduation in effective rates. For example, under a 5% income tax with a $1,000
exemption, a person earning $1,100 pays $5, an effective rate of 0.45%, while one earning $2,000 pays
$50, an effective rate of 2.5%.

544. Sedd.

545. Most recently in sustaining inheritance tax exemptions based on family relationship. Estate of
Robi taille v. N. H. Dep‘t of Revenue Admin.

han a necess

may not

be. l
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149 N. H.
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65 or 70.5* Age-related distinctions were rational in taxation because they
existed for other purposes. Whether from laxity or naiveté, that decision
has left us with working families having substantial savings subsidizing (to
a modest degree) some much wealthier elders.>’ The state supreme court
of 1930 would have insisted on a means test or some alternate justification
under the protective power. Opinions on age-based exemptions since 1963
have involved proposals with a means test, so it is unclear whether the state
supreme court would return to its traditional position on quantitative ex-
emptions.

As with the —occupation taxl problem in
protective power exemptions, particularly those based on personal charac-
teristics, are unclear. General language lumping all forms of classification
and exemption together is common, sometimes with language suggesting
minimum scrutiny. In other cases there is different language and what
appears to be a higher threshold. It is possible the state supreme court is
once again prepared to require more than minimum rationality for all ex-
press exemptions. There is a discernible difference in the tone in some of

the most recent cases. Whil e the —rational
recently as 2003,>* there is another line of cases coming down to 2008
speaki ng of —j ust reasonsll that —reasonably pr
publicwelf are or*interest. |

E. Justice

The word —justl does not appear in any of
bearing on taxation. The term entered the case law in 1829 when the court

said that —reasonablel in part |1, article

same meaning with the word just *f This was in the context of explaining
and justifying legislative discretion to deviate from strict mathematical
proportionality—what became the selective power and the power to pro-
vide for exemptions.>"

A tax of a particular sum, upon every poll in the state, might be easily
laid, and would be, in one sense of the term, a proportional tax. But no

546. Opinion of the Justices, 105 N.H. 22, 24, 192 A.2d 22, 23 (1963). The same rationale was
quoted verbatim to support property tax exemptions in Opinion of the Justice410 N.H. 206, 208, 266
A.2d 111, 113 (1970), but that exemption was means-tested.

547. The current extra exemption at age 65 is $1,200. N.H. REv. STAT. ANN. § 77:5 (2009). Age-
related exemptions for residential property have justifications other than poverty.

548. Robitaille 149 N.H. at 596, 827 A.2d at 983. The actual scrutiny in this case seems to have
been a bit more robust.

549. In re Town of Rindge, 158 N.H. 21, 26 (2008) (quoting Opinion of the Justices, 144 N.H. 374,
378, 746 A.2d 981, 985 (1999)).

550. Opinion of the Court, 4 N.H. 565, 569 (1829).

551. Id. at 570.
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person would suppose that such atax would bejust and reasonabl e. —No
one would think, that the polls of children, in their earliest infancy, or of
idiots and distracted persons, were propersubj ect s of? taxati on. |

The classification and exemption powers are now fully developed. Yet
the state supreme c o u r t has repeatedly included the t
reqguirements as i f it ‘twattoe[muathbe i ndependent
just, uniform, equal, and proportional. °f® There are variations of this—
some free-floating and some attributed to part I1, article 5.°

An exercise of the taxing power that meets all the other constitutional
requirements is necessarily —justl as far
Such a protean term, now unnecessary in its original context, can only con-
fuse litigants and the public. The state supreme court is frequently at pains
to explain it has nothing to do with the wisdom of otherwise valid legisla-
tion, but this repeated inclusion of an extra-constitutional word in lists of
constitutional requirements needlessly invites a contrary inference.

F. Standards of Review

Sometimes standards of review are not articulated in the modern taxa-
tion cases. When they are, they are not in entirely consistent language, in
part because the same issue can be and often is characterized in a variety of
ways. Even when the language and issues are parallel, it is difficult to re-
concile the outcomes in all the cases. This situation was not improved
when the three-tier federal approach to equal protection began to be ap-
plied in some tax cases> during a period when the chief justice expressed
concern over —the confusion i¥ our standar
While | believe some of the limitations on the taxing power should be and
have been maintained with special scrutiny, an analysis and critique of
standards of review in constitutional challenges to New Hampshire tax
legislation will require a separate article.

552. Id.
553. Smith v. N.H. Dep‘t of Revenue Admin., 141 N.H. 681, 686, 692 A.2d 486, 491 (1997).
554, —[ &4 a | in valuati on anldreTown of Rindgel58 MH. at 24,1959 , and just .|

A.2d at 192 (quoting Opinion of the Justiced44 N.H. at 378, 746 A.2d at 985); Starr v. Governor, 148
N.H. 72, 74, 802 A.2d 1227, 1230 (2002); Opinion of the Justices, 131 N.H. 640, 642, 557 A.2d 273,

275 (1989).

555. SeeCagan' s, Inc. v. N. H. Dep‘t of Revenue Admin., 126 N. H.
556. Gonya V. Comm'‘r , N. H. Il ns. Dep‘t, 153 N. H. 521, 538, 89¢C
C.J., concurring); see alsoDover v. Imperial Cas. & Indem. Co., 133 N.H. 109, 121, 575 A.2d 1280,

1287 (1990) (Souter, J., dissenting).
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G. Modern Rules Summarized

The modern law can be summarized in fairly simple and precise terms
without the cascade of overlapping, multifarious, and redundant terms that
have accumulated over two centuries. Each of the following propositions
is supported by decisions in the modern era, and none has been repudiated.

While the legislature has great discretion in selecting the objects and
methods of taxation, all tax legislation must meet the requirements of pub-
lic purpose, equality, and reason. The term proportional in part I1, article 5
means that every tax must be ad valorem, which requires a uniform rate
applied to a uniform valuation for everyone paying the tax. Classification
for taxation has two aspects—it must be applied to property, and it must be
rational. So long as it is applied to property, classification under part Il,
article 6 need only meet the public purpose, equality, and reason standard.
However, classification based on personal characteristics of the taxpayers
unrelated to the defining characteristics of the property is not authorized.
A narrow classification of property that fails to include similar property
defined by the same characteristic event is possible but may fail as either
insufficiently distinct or as an excise. Exemptions may be used to define
classes of property, or to determine which of two overlapping classes will
apply when double taxation threatens. These need only meet the public
purpose, equality, and reason standards. Exemptions may also be exercises
of the protective power to encourage particular acts or aid particular per-
sons, and such exemptions are only permitted to promote some definite and
proper object of public welfare or interests. Taxability of property defined
by an act or event is determined by the law at the time of the act or event.

IVV. CONCLUSION

In the 1880s the New Hampshire Supreme Court developed a logical,
elegant, and comprehensive interpretation of the constitutional limits on
the taxing power. One could imagine it being workable in a modern world,
but the people soon found it too confining. However, rather than granting
taxing powers more like those of other states, they authorized in 1903 two
specific new property taxes and the taxatio
A large part of the old learning was thereby rendered meaningless, as the
state supreme court gradually discovered. Exercise of the power to define
and tax other classes of property necessarily implied taxation of property
based on some event, permitting something like an excise. It also neces-
sarily involved the power to have more than one tax applied to some prop-
erty and to have different tax rates for different classes of property. Still
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lacking the excise power, however, the legislature must structure each new
tax as an ad valorem property tax.

The 1903 amendment embedded a fundamental tension in the constitu-
tion. The nineteenth-century synthesis partially survives in the remaining
broad language of proportionality and equality, the prohibition of excises,
and the restriction of taxes to property and polls. But the new power to
create multiple classes of property taxable in different ways at disparate
rates opens the door to unequal, perhaps invidious, tax burdens and to clas-
sifications indistinguishable from occupation or other excise taxes. The
fault line along which this tension is resolved in particular cases is the limit
of t he | mwerltsdefima classeeof taxable property. These are
also the cases with the widest variation in language and outcomes. Had the
state supreme court adhered to its occasional position that there were only
a few major classes of taxes, New Hampshire might have been obliged to
adopt a general sales or income tax. Yet that view was neither grounded in
the constitutional l anguage nor consistent
previous declarations about the legislat ur e* s power to sel ect and
the objects of taxation.

One could criticize the outcome or language of a given decision or
urge a stricter standard of review, but each critical step in the development
of the modern law has been logical, faithful to the language of the constitu-
tion, and supportable by reference to earlier decisions. A regime where
everyone who was taxed was taxed the same way and at the same rate has,
by the probably unforeseen implications of a vague phrase, been utterly
transformed.



